AN 


= 6&0 A LV 


ON THE 


LAW OF BAILMEMNTS, 


— 


—— — 


— — 
— , = a 


TY G 0 bs 5 
Fe . y Er TOES Ls r 
. 4 —S© 3 . roots 
+. 9 
3 £ 
} \ 8 


+ n= «6 


AN 
E 


ON THE 


Law of Sailments, 


By Sir WILLIAM JONES, Kxr. 


LATE ONE OF THE JUDGES OF THE SUPREME COURT or 
JUDICATURE AT BENGAL. 


THE SECOND EDITION, 


With Introductory Re Nas, and Nortes, compriſing the 
moſt modern AUTHORITIES, 


By JOHN BALMANNO, 


OF LINCOLN'S-INN, ESQ. BAKRISTER AT LAW. 


— —ö———  —— ——ö ——— 


In tutelis, ſocietatibus, fiduciir, mandatis, rebus emptis- 
venditis, condudis-locatis, quibus vitæ ſocietas continetur, 
magni eſt judicis ſtatuere, (præſertim oum in pleriſque fint 
Judicia contraria,) quid quemque cuique præſlare oporteat. 

Q. SCXVOLA, apud Cic. de Offic. lib: uti, 


— ͤ  .. 


LONDON: 
PRINTED BY. A. STRAHAN, 
LAW-PRINTER TO THE KING'S MOST EXCELLENT MAJESTY 


FOR CHARLES DILLY, IN THE POULTRY. 


1798, 


K 
* 


* 
. 
ann; = « 2 END A 8 * 5 
n b + * * o + Py” ES > a wo * 
ec > 2 * 8 "4-1 0 * * N . o ä 6 r * peg 3 . 
3 . 8 * * - 3 Fa * ts . 3 r — dh whe . | "IR ” : 
F 
— 
* 
. 
, k 
7 
- 

* 

* 

7 
5 

. 4 - 
LY 
* 
PY 
- 
* - 
—— — * 2 Sette tit i cats 


N 


TO THE HONOURABLE 


Sir SOULDEN LAWRENCE, Kat. 


ONE OF THE JUSTICES OF 
HIS MAJESTY'S COURT OF KING'S BENCH, 


THIS EDITION 


OF THE 
LAW OF BAILMENTS, 
IS RESPECTFULLY INSCRIBED, 


BY 


THE EDITOR. 


23 


Tg 2 * 1 * r * E : _ 2 b 2 — — 
— 7 ne rr —— ——ꝛ — "2, RAPE. LIT 3 We _ By 


ADVERTISEMENT 
T0 


THIS EDITION. 


— 


Snovrp the delay in publiſhing this Edi- 
tion of the Law of Bailments be thought 
worthy of notice, it is hoped that the fol- 
lowing circumſtance will operate as an 


apology. 


When the Eſſay was nearly prepared 
for the preſs, the Editor, in concurrence 
with the ſuggeſtion of a friend, was in- 
duced to attempt a ſketch of the life of 
the late Sir William Jones, with an ac- 
count of his works, to be prefixed to the 
publication :—ſome time was occupied in 
collecting materials for this undertaking, 

A 4 and 


— 3v— — -_- 
a—_—_— I < m__ * ,, 


— — 


— ST 


1 ” 


0 — 


. 


— 


ADVERTISEMENT. 


and in its progreſs, the Editor found that 
he muſt . inevitably exceed the limits he 
had deemed it neceſſary to preſcribe for 
its completion ;—perceiving alſo that by 
the IntroduQtion, Notes, and Appendix, 
now added, the ſize of the original pub- 
lication would be conſiderably increaſed, 


he has declined to inſert the biographical 


account alluded to, from a wiſh not to 
incur the charge of overwhelming a ſmall 
though valuable treatiſe with extraneous 
matter. In a literary and critical point 
of view, the Editor has, perhaps, by this 
omiſſion, better conſulted his own repu- 
tation, and the juſtice due to the illuſ- 
trious memory of Sir William Jones. 


With reſpect to the work in its preſent 
form, the Editor takes leave to obſerve 
that his particular aim has been to render 
it an uſeful repoſitory on the ſubje& of 
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BAILMENTS, to the MERCHANT and the 
STUDENT OF THE LAW; he has there- 
fore occaſionally dilated his references to 
the material modern caſes, and has given, 
in the form of an Appendix, the cele- 
brated caſe of Coggs v. Bernard,” from 
Mr. Bayley's valuable edition of Lord 
Raymond's Reports. 


Sir William Jones (Law of Bailments, 
p. 59) modeſtly intimates that his Eſſay may 
be conſidered in the light of © a commentary” 
on Lord Holt's famous argument in the 
caſe juſt mentioned ; it is, however, one 
of thoſe rare commentaries which merit 
equal attention with the text. To every 
claſs of perſons in a civiliſed community, 
the ſubject of our Authgr's treatiſe is im- 
portant; and of the work itſelf, it is no 
extravagant encomium to pronounce, that 
the learning of Lord Coke could not have 
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ADVERTISEMENT. 


ſupplied ſounder law, and that more ap- 
polite and elegant illuſtration could not 
have flowed from the pen of Cicero. 


Theſe are ſufficient reaſons for pre- 
ſenting to the Public a new Edition of the 
Law or BAILMENTS ; and in proportion 
to their weight, he who has undertaken 
the taſk will naturally be gratified, if it 
ſhall be thought that he has not performed 
leſs than his duty. 


Pumy CovkT, Tzurrr; 
Nov. 10, 1797. 
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INTRODUCTION, 


Tur commercial intercourſe of mankind 
is at once the moſt pleaſing and important 
ſubject of inveſtigation: thoſe various wants 
which pervade the moſt barbarous and re- 
fined conditions of ſociety, ſtimulate the 
warlike ſavage to commence the labours, 


and to barter the ſpoils of the chaſe ; while 


under a ſimilar influence the inhabitant of 
the already opulent and civilized country 
endeavours to explore new ſources of 
wealth, and tempts with avidity the pe- 
rilous viciſſitudes (a) of mercantile adven- 
ture. 


(a) „ Mercator 4 * . 
„ % # # # mx reficit rates 
* Quaſlas, indocilis pauperiem pati.“ 
HoR. 


2 | Thus 


* INTRODUCTION, 


Thus it ſhould ſeem, that with whatever 
difference of local circumſtances, and with 
whatever varieties of mental and corpo- 
real character, Nature has diſtributed our 
ſpecies over the globe, ſhe ſtill intends 
that a general connexion ſhall ſubſiſt be- 
tween them, and has cauſed it to depend 
on motives too powerful or inviting to 
be counteracted by ferocity, indolence, or 
Caprice. 


A propenlity that ſo ſtrongly indicates 
the policy of Nature ought obviouſly to 
receive every neceſſary encouragement from 
the policy of ſtates; nothing therefore but 
ignorance, or a deſpicable affetation of 
phitolophy, can doubt or deny the ad- 
vantages of foreign commerce; our gra- 
titude ſhould avow, and our activity ſtrive 
to increaſe them: it may however, in per- 
fect conſiſtency with this ſentiment, be 
aſſerted, agreeably to the remark of a 
profound hiſtorian (5), that the improve- 


(5) Hume's Hiſt, Append, III. 
Q ment 
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ment of the domeſtic trade of a country 
is to be conſidered as an object of much 
earlier and greater attention. 


Notwithſtanding this truth, ſo obvious 
and important, it is a remarkable fact in 
the hiſtory of commercial nations, that 
they have moſtly eſtabliſhed an extenſive 
foreign intercourſe, long before they ap- 
pear to have thought of promoting the 
facility of their internal trade, and of pro- 
tecting its growth, in the concomitant va- 
riety of civil tranſactions, by the applicas 
tion of thoſe diſcriminating rules, which 
impart the ingenuity and the correctneſs 
of general reaſon, to ſyſtems of local ju- 
riſprudence. 


What have been the ſpecific cauſes of 
this neglect, the moſt acute inveſtigation 
would probably be unable to diſcover. In 
the frequently inexplicable conduct of man- 
kind, there is a crowd of inſtances in which 
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4 INTRODUCTION. 


advantages important, and eaſy to be ob- 
tained, are diſregarded, for the purſuit of 
others more diſtant and precarious. When 
nations thus deviate from the path of pru- 
dence, they are ſlower in recovering the 
proſpe& of their true intereſt than indi- 
viduals; as error when conſolidated into 
a mals is proportionably leſs penetrable by 
the light of reaſon and utility. 


However latent the cauſes why ſo great 
an object of national policy has expe- 
rienced ſuch a comparatively ſlight atten- 
tion, it is eaſy to diſcern the beneficial 
influence which, if properly cultivated, it 
has a tendency to produce on the man- 
ners and reſources of a people. Super- 
ficial and often vicious refinements may 
be communicated by foreign connexions, 
but it is indiſputably true that the real 
civilization of a country depends much 
leſs on its commercial tranſactions with 
other ſtates, than on a cloſe and conſtant 

inter- 
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intercourſe among its own inhabitants. 
Such an intercourſe is clearly requiſite to 
ſupply a community with permanent means 
of ſubſiſtence and ſelf- protection, and to 


X promote the growth of ſocial ſympathy 


and confidence among its various mem- 


bers (c). 


It is alſo by being thus early and ſtea- 
dily attentive to the eſſential purpoſes of 
their connex1on in ſingle ſtates, that men 
become adapted to form more extenſive 
political and commercial relations ; for the 
mere wealth and intercourſe of foreign 
trafic are not alone ſufficient to give po- 
liſh, humanity, and equity to national 
character, any more than permanency to 
national reſources, Inſtances may be 
eaſily recollected of nations highly conſpi- 


(c) Vattel's Law Nat. b. 1. c. 8. § 84. 86. See 
alſo Smith's “ Wealth of Nations,“ b. 3. c. 1. for a 
conciſe and maſterly explanation of the principles of 
internal trade, 
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6 . INTRODUCTION. 


cuous in the annals of commerce, which 
have exhibited diſguſting ſcenes of inter- 
nal barbariſm and diſorder, and which 
have incurred in their public conduct 
the deſerved imputations of fraud and 
cruelty. 


The vices however which a communi- 
ty is liable to contract from a too eager 
and excluſive purſuit of foreign commerce, 
are not upon the whole by far ſo inimical 
to the happineſs of the world, as the er- 
roneous and deſtructive policy that con- 
verges all the talent and induſtry of a 
ſtate into a focus of warlike ambition. 
The ſpoils of military aggreſſion are pal- 
pably more criminal than the gains of 
commercial avarice, and they are equally 
fugitive : to obtain them the earth. muſt be 
deſolated ; and when acquired, they conſti- 
tute neither a juſt nor a permanent re- 

ſource, 
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The pernicious effects of both theſe ex- 
treme purſuits are forcibly exemplified in 
the hiſtory of the celebrated rival powers 
of Carthage and Rome. The Carthagi- 
nians had engroſſed nearly all the com- 
merce of the ancient world; but their 
avidity in the acquiſition of meretricious 
wealth eſtranged them from the more im- 
portant views of ſound policy and legiſ- 
lation: their deficiency in this reſpect was 
conſpicuous in the duplicity which fre- 
quently ſullied the character of their public 
tranſactions, and in the factious ebulli- 
tions (4) which deſtroyed the internal vi- 
gour of the ſtate. 

Under 


(4) It cannot be aſſerted that Rome was always 
free from the violence of party contentions ; the great 
aims of the commonwealth were, however, invariably 
ſupported by the proud zeal of all its members, and 
the paſſions and importance of the individual were 
abſorbed in the grandeur of the republic. This dif- 
ference is thus remarked by Monteſquieu in a work of 


leſs genius but of cloſer reaſoning than the * Eſprit 
e des Loix."? 


B 4 « A Rome 


NN CEP IM IL CEL ASSES. 


Mo 
- 

— —äʒ4äͤGñ4—᷑ 
N 

A. $4 - = f 


= INTRODUCTION. 


Under this peculiar diſadvantage was 
the ſtrength of Carthage oppoſed to that 
of Rome; and though the former, by the 
extent of its faQtitious reſources, was ena- 
bled to protract the period of its downfall, 
yet the perſevering energies and the ſevere 
diſcipline of the Romans, prompted by the 
congenial ſpirit of their political inſtitu- 
tions, ultimately, and as it were by ne- 
ceſſity, prevailed. It was in vain- that 
Annibal led his mercenary ſwarms with 


A Rome gouvernee par les loix, le peuple ſouf- 
ce froit que le fenat eilt la direction des affaires. A 
Carthage gouvernée par des abus, le peuple vou- 
6 Joit tout faire par lui · mème. 


4“ Carthage, qui faiſoit la guerre avec ſon opulence 
« contre la pauvrets Romaine, avoit par cela meme 
« du defavantage: Por & Vargent $Sepuiſent ; mais 
«. la vertu, la conſtance, la force & la pauvrete ne 
« s'Epuiſent jamais. 

« Les Romains Etoient ambitieux par orgueil, & 
« les Carthaginois par avarice; les uns vouloient 
& commander, les autres vouloient acquerir: & ces 
„ derniers calculant ſans cefle la recette & la depenſe, 
« firent toujours la guerre ſans Paimer,” Grand. et 
Dec, des Rom. c. 4. p. 34- 


triumph 
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triumph over Italy, and threatened to ap- 
proach the walls of Rome; he had to en- 
counter his greateſt oppoſition in the in- 
flexibility of the Roman character; and the 
victories to which his illuſtrious military 
talents had chiefly contributed, were deſ- 
tined to immortalize the prudence of Fa- 
bius and the ardour of Scipio, and to 
ſerve merely as brilliant preludes to that 
cataſtrophe, the cauſe of which has been 
ſuperficially recognized in the luxurious 
indulgences of Capua. 


The illicit conjunction of courage and 
rapine gave birth and importance to the 
Roman republic, which in its turn moulded 
the notions and habits of its citizens to a 
ſurpriſing and formidable perſeverance (e) 

in 

(e) * Rome Etoit faite pour s'aggrandir, & ſes loix 
* Etoient admirables pour cela. Auſſi dans quelque 
gouvernement qu'elle ait ete, ſous le pouvoir des 
trois, dans Pariftocratie, ou dans l'état populaire, 


*© elle n'a jamais ceſſé de faire des entrepriſes qui 
« deman- 


— — 


— 


2 — 22 — 

+ (ED * 
CIP vj hos 
> 2 2 


5 - — — — a * „ 1K. — ch C ww 
— — — 2 A SS. — * . 2 8 
—_ - * by 3 — - — 
r * ** * K ＋ 
— 2 4 
* * 


10 | INTRODUCTION. 


in the ſame ſyſtem. The brilliancy of 


ſucceſs with which that ſyſtem operated 
on the vaſt theatre of the world, has at- 
tracted the applauſe which the bulk of 
mankind too willingly beſtow on the 
triumphs of conquelt, however ill they 
may accord with the principles of juſtice : 
The tremendous hoſtility of the Roman 
arms was generally unprovoked by ag- 
greſſion, and frequently attended by ra- 
pacious and tyrannous inſolence; and in- 
dependently of the diſguſt which theſe 
vices muſt excite in the mind of the phi- 
loſophical politician, he will view the nar- 
row and improvident domeſtic policy of 
the all- victorious commonwealth with a 


«© demandoient de la conduite, & y a reuſſi, Elle ne 
& Beſt pas trouvee plus ſage que tous les autres ẽtats 
&« de la terre en un jour, mais continuellement : elle 
& a ſoutenu une petite, une mediocre, une grande for- 
ce tune avec la meme ſuperiorite; & n'a point eu de 
« proſperites dont elle n'ait profite, ni de malheurs 
« dont elle ne ſe ſoit ſervi.“ Grand. et Dec. des 
Rom, c. 9. p. 10g. 


contempt 
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contempt which cannot be dazzled by the 
ſplendour of its moſt unſullied atchieve= 
ments. The Romans were indeed enabled 
to ſubſiſt by the ſpoils of conqueſt, while 
the uncorrupted ſcience and ſpirit of their 
military character ſecured them the ſupe- 
riority in the conflicts of the field; but 
their notorious and avowed diſregard of 
every purſuit (/) but that of arms, threw 
a ſtrong ſhade of wilful ignorance over 
the luſtre of their warlike exploits; nor 
when the energies of the republic were 
effaced by the magnificence of the em- 
pire, and ſatiated conqueſt afforded time 


(/) Trade, both foreign and domeſtic, together 
with philolophy and the arts, were deſpiſed and pro- 
hibited by the auſtere bigotry of the republican man- 
ners. Fabricius, when at the table of Pyrrhus, ex- 
preſſed a wiſh that the peaceful doctrines of Cyneas, 
the Epicurean philoſopher, who was preſent, might 
enervate all the enemies of Rome; and the elder Cato 
is known to have adviſed the expulſion of a celebrated 
ſophiſt from the city, that he might not corrupt the 
robuſt character of the Roman youth, by teaching 
them the ingenious art of diſputation. 
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for ſpeculation, did the Roman govern- 
ment liſten to the ſuggeſtions of national 
prudence: with a diſgraceful anxiety the 
dominating power of the univerſe depended 


for ſubſiſtence on the tributary harveſts of 


Africa, and the granaries of Egypt were 
emptied for the idle and licentious popu- 
lace of Rome. 


Such are the ſtriking leſſons imparted 
by the free pencil and the vivid colours of 
hiſtory: let them be contemplated not leſs 
for inſtruction than amuſement; and let 


that nation juſtly deem itſelf reſpectable 


which is enabled by commerce to increaſe 
its wealth, and by courage to protect its 
honour; which is at once enterpriſing and 
generous abroad, and the free ſtructure of 
whoſe government facilitates every im- 
provement at home (g). 

Next 


() Why ſhould we be deterred from applying this 


character to our own country, by the querulous and 
taſtio 
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Next to a conviction of the moral 
and political importance of domeſtic trade, 


faſtidious reproach of national pride? The philoſo- 
phic and impartial Monteſquieu has led the way; and 
another foreign writer of conſiderable eſtimation thus 
deſcribes the community of which we are members: 


“ That illuſtrious nation diſtinguiſhes itſelf in a 
& glorious manner by its application to every thing 
& that can render the ſtate the moſt flouriſhing. An 
« admirable conſtitution there places every citizen in 
« a fituation that enables him to contribute to this 
« preat end, and every where diffuſes a ſpirit of true 
c patriotiſm, which is zealouſly employed for the pub- 
c lie welfare, We ſee there mere citizens form con- 
« fiderable enterpriſes in order to promote the glory 
« and welfare of the nation; and while a bad prince 
« would be abridged of his power, a king endowed 
« with wiſdom and moderation finds the moſt powerful 
& ſuccours to give ſucceſs to his great deſigns. The 
* nobles and the repreſentatives of the people form a 
«© band of confidence between the monarch and the 
* nation; concur with him in every thing that con- 
« cerns the public welfare; eaſe him in part of the 
burden of government ; confirm his power; and 
render him an obedience the more perfect, as it is 
voluntary: every good citizen ſees that the ſtrength 
of the ſtate is really the welfare of all, and not that 
of a ſingle perſon.” Vattel Law Nat. b. 1. c. 2. 
9 24. 


the 
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the beſt means of improving it ſhould 
employ our attention. There is certainly 
no department of public ſervice more uſe- 
ful than the patronage of the mechanical 
ingenuity, by whoſe inventions ard im- 
provements the neceſſity for animal la- 
bour (Y) is diminiſhed, and the accom- 

| pliſhment 


(h) No prejudice can be more abſurd and miſ- 
chievous than that which has frequently objected to 
improvements in mechaniſm, on the ground of their 
tendency to abridge the employment of the laborious 
part of ſociety, Among the principal advantages re- 
ſulting from the civil aſſociation of mankind, we may 
ſurely claſs the opportunity afforded to individuals, of 
dedicating their talenis to the benefit of the public, 
and the power of the latter to beſtow adequate remu- 
neration for the time and the ability which are fo 
employed. 

In return for ſuch diſburſements from the common 
Rock, the perſonal convenience and profit of every 
member of the community are more than proportions 
ably increaſed. 


A ſolicitude to reduce animal labour within mode- 
rate and reaſonable limits, is not merely to be recom- 
mended on the ſcore of political economy, but as one 
of the moſt amiable features of civilization: multi- 
tudes of our fellow-creatures are thereby reſcued from 
the deplorable ignorance that generally accompanies 
the 
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15 
pliſhment of thoſe great and beneficial 
works, by the aſſiſtance of which the na- 
tural and manufactured productions of a 
country are conveyed with facility and 
cheapneſs to all its parts. 


Among the moſt powerful means by 
which theſe important objects have been 
promoted, we may rank the uſe of sT EAM, 
and the increaſe of INLAND NAVIGA= 
TION. The diſcovery of the wonderful 
powers and utility of condenſed vapour 
is of a modern date, but would have been 
worthy of producing the traditional boaſt (i) 
of Archimedes. The variety of purpoſes (4) 

to 


the lot of manual drudgery, and being thus advanced 
a rank higher in the ſpecies, may become eligible for 
many employments in which the underſtanding has a 
ſhare, and which fo greatly abound in a civilized and 


wealthy country. 


(i) That with a fulcrum for his engines he would 
be able to move the world, 


(+) The uſe of ſteam engines is now adopted in 
moſt works of magnitude, ſuch as breweries, found- 
ries, 
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to which the agency of thoſe powers is 
applied in this country, together with the 
many ſpecimens of machinery by which 
our different mechanical operations are fa- 
cilitated, ſhew to what perfection the im- 
provement of trade and manufactures may 
be advanced under the auſpices of a free 
government, and an active commercial 


ſpirit. 


The importance of inland navigation 
cannot be too ſtrongly aſſerted: Nature 
has greatly aſſiſted the internal trade of 
ſome countries by abundance of rivers; 
and it is a juſt tribute to the enterpriſing 
genius of man, to admire the extent to 
which that advantage has been increaſed 
or ſupplied by the means of navigable 


ries, collieries, &c. Much praiſe is due to Meſſts. 
Boulton and Watt,” of Birmingham, for their libe- 
ral, indefatigable, and ſucceſsful endeavours to render 
the diſcovery beneficial to the public, 


canals, 
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canals (/). Many of theſe ſtupendous mo- 
numents of human ſagacity and perſever- 
ance have diſtinguiſhed the moſt enlight- 
ened and opulent countries of the ancient 
world. The Egyptians, who were juſtly 
renowned for ſcience and the arts, com- 
pleted the character of high civilization 
by an aſſiduous attention to their internal 
trade (m), and the intercourſe neceſſary to 

conduct 


(1) Smith's Wealth of Nations, vol. I. p. 28. 228, 9. 
—A writer who has given much attention to the ſub- 
ject, thus obſerves on the utility of canals: *“ All 
& canals may be conſidered as roads of a certain kind, 
© on which one horſe will draw as much as thirty 
« horſes do on the ordinary turnpike roads, or on 
„ which one man alone will tranſport as many goods 
as three men and eighteen horſes uſually do on com- 
mon roads. The public would be great gainers were 
* they to Jay out upon the making of every mile of 
« a canal twenty times as much as they expend upon 
« making a mile of turnpike road; but a mile of 
canal may often be made at a leſs expence than 
the mile of turnpike, conſequently there is a great 
* inducement to multiply the number of canals.” 
Phillips's Hiſt, Inland Navig. pref. p. 9. | 

(m) A fragment by Gray, in which philoſophy 
and poetry are exquiſitely blended, has the follow- 
ing deſcriptive lines : 

2 & What 
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18 INTRODUCTION. 


conduct it was facilitated by the fame ca- 
nals, which were conſtructed by the pro- 
vident labour of that once free and poliſhed 
people, to diſtribute the capricious bounty 


of the Nile. 


The large territory and immenſe popu- 
lation of China have always rendered 
domeſtic trade an object of peculiar im- 
portance to that venerable empire: its 
whole ſurface is interſected by navigable 


«© What wonder, in the ſultry climes, that ſpread, 

& Where Nile redundant o'er his ſummer bed 

& From his broad boſom life and verdure flings, 

4 And broods o'er Egypt with his wat'ry wings, 

« Tf with advent'rous oar and ready fail 

& The duſky people drive before the gale ; 

46 Or on frail floats to neigh'bring cities ride, 

4 That riſe and glitter o'er the ambient tide.“ 
See Maſon's edition of Gray's works, 4to. p. 199. 
When the taſte, genius, and erudition of Gray are 
conſidered, it mult be fincerely regretted that he did 
not complete a poem on a plan ſo excellent and ori- 
ginal. The chaſm has been coarſely ſupplied by Mr. 
Knight's poem on © The Progreſs of Civil Society,“ 
4t0, publiſhed 1797. 
canals, 
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tanals (a), which are conſtantly employed in 
the conveyance of produce and merchandize 
between its various towns and provinces. 
The tenacious formality of the Chineſe 
character, and a very partial commerce 
with European nations, have militated 


() One called the © Great Canal,” is thus de- 
ſcribed by Mr. Phillips, in his „ Hiſtory of Inland 
Navigation,” p. 8,9: 

« The Great Canal, which is alſo called the Royal 
c Canal, is one of the wonders of art: it was finiſhed 
* about the year 980; thirty thouſand men of all de- 
% nominations were employed forty-three years in 
% completing it. It runs from north to ſouth, ex- 
« tending from the city of Canton to the extremity 
« of the empire; and by it all kinds of foreign mer- 
* chandize, entered at that city, are conveyed direct- 
« ly to Pekin, being a diſtance of 825 miles. Its 
« breadth is about fifty feet, and its depth a fathom 
« and a half, which are ſufficient to carry barks of 
* conſiderable burthen, which are managed by maſt 
and fails, as well as by oars; and ſome of a ſmaller 


« fort are towed by hand. This canal paſles through, 
« or near, forty-one large cities; it has ſeventy-five 
« vaſt fluices to keep up the water, and paſs the barks 
and ſhips where the ground will not admit of ſuffi- 
** cient depth of channel, beſides ſeveral thouſands of 
** draw and other bridges.“ 

e 2 againſt 


20 INTRODUCTION, 


againſt the introduction of modern im- 
provements in the ſciences into China; it 
is however admitted, that from an imme- 
morial period of time, the firſt principles 
of the arts have been known in that coun- 
try; nor can we heſitate to aſcribe the 
remarkable induſtry and highly civilized 
manners of its people, to the multifarious 
employments and perpetual intercourſe 
created by a home trade, unexampled in 
magnitude (o) of conſumption. 


The utility of navigable canals has not 
eſcaped the attention of European coun- 
tries. By the aſſiſtance of this ſpecies of 
navigation, Holland (5) has long been 

enabled 


(o) It is obſerved by a celebrated writer, that the 

“ home market of China is perhaps, in extent, not 
« much inferior to the market of all the different 
* countries of Europe put together.” Wealth of 
Nations, vol. 3. p. 32. 
*The flow canals, the yellow- bloſſom'd vales, 

“The willow tufted banks, the gliding ſails, 

«© The crowded mart, the cultivated plain,” — 


Theſe 
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enabled to combine, in an eminent de- 
gree, the advantages of external and in- 


land trade. Ruſſia (9), Sweden (7), Den- 


f mark, 


Theſe were among the features noticed by the de- 
ſcriptive pen of Goldſmith ¶ Traveller), but the ſcene 
is now miſerably changed ; the acrimonious violence 
of faction has degraded the character, ſubverted the 


independence, and almoſt annihilated the commerce 
of Holland. ; 


() The largeſt of the Ruſſian canals is that of 
« Viſhnei- Voloſhok.” It was projected and finiſhed 
in the time of Peter the Great, and effects a commu- 
nication between the Caſpian and the Baltic Seas. 
See Phillips's Hiſt. Inland Navig. p. 26. 


The ſame writer, obſerving on the great opportu- 
nities for inland navigation in Ruſſia, ſtates, tnat in 
that empire it is “ poſſible to convey goods by water 
« four thouſand four hundred and ſeventy-two miles, 
&* from the frontiers of China to Peterſburg, with an 
e interruption of only about ſixty miles; and from 
“ Aſtracan to the ſame capital, (by the canal of 
„ Viſhnei-Voloſhok,) through a ſpace of one thouſand 
& four hundred and thirty-four miles; a moſt aſtoniſn- 
ing tract of inland navigation, almoſt equal to one 
fourth of the circumſerence of the earth.” P. 26. 


(r) In canal experiments Sweden has been leſs for- 
tunate than its former rival, There remain the ruins 
of ſome very coſtly but abortive works, patronized by 
ey Charles 
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mark (5), and France (7), have alſo made 
prodigious exertions to effect ſuch artificial 


communications, 


The beneficial conſequences with which, 
for the moſt part, thoſe endeavours have been 
attended, evince that there is ſcarcely any 
form of government, however depreſſing 


Charles the XIIth, during the lucid intervals of his 
military madneſs. 

(s) The canal of “ Kiel,” in the duchy of Hol- 
ſtein, does great credit to the ſagacity of the Daniſh 
government, This canal was projected to enable 
veſſels, “not exceeding one hundred and twenty tons, 
% or not drawing above ten feet water, to paſs imme- 
& diately from the Baltic into the German Ocean, and 
& proceed without unloading to Hamburg; or fail to 
% Holland, England, or other parts, which in times 
& of war receive ſupplies from Denmark.” Phillips's 
Hitt. Inland Navig. p. 46. 

(t) Of the various canals of France, that of Lan- 
guedoc is the moſt remarkable: it was begun and 
completed by M. Riquet, a celebrated engineer, in 
the time of Louis the XIVth, and would alone be 
ſufficient to immortalize the reign of that monarch. 
For a circumſtantial account of this truly magnificent, 
ſcientific, and uſeful work, fee Phillips's Hiſt. Inland 


Navig. p. 53—56. 
in 
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in ſome of its tendencies, under which do- 
meſtic trade, after a certain degree of en- 
couragement, will not rear its head and 


flouriſh, 


This muſt be a gratifying reflection to 
the mind that is accuſtomed to contemplate, 


with benevolent curioſity, every ſtep that 


leads to the comfort and civilization of our 
ſpecies; ſuch a mind will therefore expe- 
rience peculiar ſatisfaction in viewing the 
velocity of the ſucceſs that generally fol- 
lows the ſpirited commercial enterpriſes 
even of individuals, when favoured by 
the genius of free political inſtitutions, 
and protected by the ſolicitude of nume= 
rous and equitable laws, 


The preſent ſtate of the inland naviga- 
tion of our own country forcibly illuſtrates 
the preceding remark : notwithſtanding a 
great increaſe of home trade, and the ex- 
ample of the means adopted by other 

C 4 countries 
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countries to facilitate internal eommerce, 
England, till within theſe fifty years, had 
neglected to improve the natural advan- 
tage of many rivers, by the conſtruction 
of navigable canals. 
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The firſt navigable canal in this country 
was begun by a nobleman (v), whoſe 
various 


(v) The Duke or BripGewaTER, who in the 
year 1759 obtained an act of Parliament, enabling 
him to make a navigable canal from Worſley to Sal- 
ford. For a particular and intereſting account of the 
progreſs and completion of this canal, ſee Phillips's 
Hiſt. Inland Navig. c. 7. where the utility of the 
undertaking is thus deſcribed ; — 7 

& Before the duke began his canal, the price of MY 
& water carriage by the old navigation on the rivers 1 | 
&© Merſey and Irwell, from Liverpool to Mancheſter, 5 
cc was twelve ſhillings the ton, and from Warrington 
&* to Mancheſter, ten ſhillings the ton. Land car- 
c riage was forty ſhillings the ton, and not leſs than 
* two thouſand tons were yearly carried on an average. 
“ Coals at Mancheſter were retailed to the poor at 
an &© ſeven-pence per hundred weight, and often dearer. 
The duke, by his navigation from Liverpool to 
% Mancheſter, carries for only fix ſhillings a ton, 


© and in as ſhort a time, and with as certain delivery 
66 as 


AF. 
— — 
3 


* * ” a 4a 
„ . 2 — 


— — 


9 | 
s 


_—— . FE 
. ⁰˙ . . „ 
oY 


INTRODUCTION, 25 


, A various plans for the improvement of our 
1 8 inland navigation have been crowned with 
— 3 ſignal and deſerved ſucceſs, 
2 
Y This reſpectable and fpirited example 
3 has had its proper influence, by ſtimu- 
y 4 lating the plans and the completion of 
ſe 4 ſimilar undertakings. The number of na- 
us 3 vigable canals already conſtructed, and 
N |, thoſe which are in contemplation to be 


made in various parts of the kingdom, 
_ demonſtrate at once the public utility, and 


& as if by land carriage, becauſe he is able, at the 


loweſt neap tides, to come into or go out of his 
canal at Runcorn Gap to Liverpool, which he could 
not do if he had gone in at the Hempſtones, as was 
at firſt intended; conſequently one half is ſaved to 
the public of the old water carriage, and almoſt fix 
parts in ſeven of the land carriage, Coals alfo are 
delivered at Mancheſter, ſeven ſcore to the hundred 
weight, for three-pence halfpenny.“ 

In the projection and execution of this and ſimilar 
works, the duke was aſſiſted by the late Mr. Brindley, 
a ſelf-taught engineer of uncommon abilities. Parti- 
culars of the life of that extraordinary man are recorded 
in the Biagraphia Britannica, vol. 2. 
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the private advantages of this ſpecies of 
property ; ſhares in which are now become 
of ſuch conſequence, as to form very fre- 
quent funds for proviſions in family ſet- 


tlements. 


Thus greatly has Britain, within the 
compaſs of half a century, improved her 
inland navigation; and all who feel inte- 
reſted in the proſperity of our country 
will be happy in perceiving, that while 
good faith, enterpriſing induſtry, and ſu- 
perior manufactures have placed it at the 
head of commercial nations, its internal 
trade is rapidly advancing to the utmoſt 
improvement of which it is apparently 


ſuſceptible (2). 
The 


(uv) In a valuable work lately given to the public 
by a reſpectable and intelligent magiſtrate, it is ob- 
ſerved, that in this country there has been © an accu- 
“ mulation of not leſs than two thirds in commerce, 
« as well as manufactures.” Treatiſe on the Police 


of the Metropolis, 4th edit. p. 409. 
The 
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The tranſactions which form the inter- 
courſe of an extenſive domeſtic trade, and 
the various confidential occurrences which 
attend the increaſed relations of à civil 
community, obviouſly require for their de- 
finition and protection a multiplying ſeries 
of legiſlative proviſions. The aptitude of 


The ſame work gives the following eſtimation of 
the annual commerce of the metropolis alone: 
& Above 13,500 veſſels, including their repeated voy- 
ce ages, arrive at and depart from, the port of Lon- 
c don, with merchandize, in the courſe of a year; 
ge beſides a vaſt number of river craft employed in the 
cc trade of the interior country, bringing and carrying 
« away property eſtimated at ſeventy millions ſlerling. 

&« In addition to this, it is calculated that above 
* 40,000 waggons and other carriages, including their 
repeated journies, arrive and depart laden, in both 
& inſtances, with articles of domeſtic, colonial, and 
* foreign merchandize; occaſioning a tranſmit of, 
„ perhaps, (when cattle and proviſions ſent for the 
* conſumption of the inhabitants are included,) fifty 
„millions more. P. 410, 11. 

Dr. Aik in, in his Hiſtory of Mancheſter (4to. 1797), 
remarks the intereſting progreſs of manufaQures and 
trade, and the concomitant habits of their reſpective 
ſtages, with a preciſion and philoſophy not inferior to 
the pen of Smith, 

ſuch 
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ſuch legal regulations peculiarly demands 
the care of thoſe to whom the higher con- 
cerns of the ſtate are entruſted ; for if that 
vigilance were not exerciſed, it would be 
in vain that a country might labour for 


its own proſperity. In proportion alſo as 
laws become neceſſarily more numerous, it 


ſhould be recollected, that preciſion is their 
greateſt ornament: other productions of 
the human genius may be allowed to de- 
rive their charms from the beauty of me- 
taphor and the grandeur of general ex- 
preſſion, but the utility and the praiſe of 
a municipal code will depend on the dry 
{ſimplicity and ſcrupulous detail with which 
it is adapted to the purpoſes of public ſe- 
curity and ſocial confidence, 


When we contemplate the ilow progreſs 
by which nations, civiliſed in many other 
reſpects, have arrived at a moderate degree 


of perfection in the legiſlative ſcience, our 


wonder 
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wonder is excited, that the very firſt pur- 
poſes of benefit for which the ſpecies can 
be ſuppoſed to aſſociate ſhould be poſt- 
poned to the lateſt conſideration, 


Philoſophy would be idly occupied in 
attempting to develope, by hypotheſis and 
conjecture, the cauſe of this inverſion in 
the purſuits of ſociety; but concerning 
the ſpirit and the tendency of the poſitive 
inſtitutions which have prevailed in cele- 
brated ſtates, diſquiſition may be profitably 
employed, and on this topic hiſtory pre- 
ſents abundance of materials to excite the 


vivacity of ſpeculation, and recompenſe 
the labour of reſearch (200. 


Among 


(w) The profound reſearches of Monteſquieu, il- 
luminated by a genius powerful and vivid, have ex- 
plored the principles of a ſcience the moſt important 
to the happineſs of mankind. With ſome exception 
to the predominating tenet of the influence of cli- 
mate, the Eſprit des Loix”” diſplays a fulneſs of 
learning, philoſophy, and political ſagacity, before 

which 
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Among the conſequences of the greaf 
and rapid viciſſitudes which have frequently 
befallen the grandeur of nations, none is 
more deeply to be regretted than the ſub- 
verſion of thoſe ſyſtems of internal polity 
which have reſulted from mature civili- 
ſation, together with that of the political 
importance of the countries where they 
have exiſted, This abuſe of conqueſt is 
often productive of a ſlothful and morbid 
degeneracy (x) of the human intelle&, by 


which the ſuperficial effuſions of Voltaire, and even 
the ardent reveries of Rouſſeau, fink into inſignifi- 
cance. It is however to be lamented, that their coun- 
trymen have not taken the benefit of ſuch a compari- 
ſon, and that, in the progreſs of the mighty revolution 
that ſtill aſtoniſhes Europe, the dogmas of Rouſſeau, 
Voltaire, and an imitative herd of declaimers on the 
ſcience of government have been adopted, in pre- 
ference to the practical, ſober, and wiſe leſſons of 
the immortal Monteſquieu. 

(x) © Ut corpora lente augeſcunt, cito extinguun- 
cc tur, fic ingenia ſtudiaque oppreſſeris facilius, quam 
« revocaveris, Subit quippe etiam ipſius inertiæ dul- 
« cedo: et inviſa primo deſidia poſttemo amatur,” 


Tacitus in vit. Agric. 


deſtroy- 
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deſtroying the inſtitutions which are cal- 
culated to excite and perfect its finer ex- 
ertions: the fire of national genius has 
indeed ſometimes revived by the energy 
of a few remaining ſparks, and, after ages 
of dreary ignorance, has poured a ſudden 
luſtre on the clouded regions of art and 
literature. This, however, is but a ſmall 
recompence for the irretrievable loſs of 
exemplary inſtitutions, much more eſſen- 
tial to the happineſs of ſociety: the man- 
date of Omar, that conſigned the Alexan- 
drian library to the flames, was infinitely 
leſs injurious to the improvement of man- 
kind, than the deſtruction of the remains 
of the admirable polity which Egypt ( 7 
had exhibited in its days of ſplendour, and 
from which accompliſhed Athens derived 


its infant rudiments of civiliſation. 


( y) See Diodorus Siculus, lib, 1. Lord Kaims's Hiſ- 
torical Law Tracts, p. 77 (note); and Drummond's 
Review of the Governments of Sparta and Athens, 
P- 35+ It is a ſubject of regret that a proper hiſtory of 
Egypt ſtill remains among the de/iderata of literature. 


The 
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4 The fragments that remain of the legal 
% inſtitutions of Athens have been chiefly 
9 preſerved in the harangues of the orators.— 
7 From the frivolous and unjuſt grounds of 
} accuſation, the indecent violence and ca- 
I e : . : 

F pricious cruelty which hiſtory has imputed 
; to moſt of their ſtate proſecutions (=), the 
3 criminal juriſprudence of the Athenians ap- 


pears to have been groſsly defective. In 
adjuſting the rights of property (a), and 
(z) See Mitford's Hiſt. Greece, vol. 5. c. 22. This 


writer is entitled to a high rank among hiſtorians: 
3 unſeduced by the blandiſhments of fable, and ſuperior 
WY | to the influence of claſſical prejudices, he has inveſti. 
| 
J 
5 


gated the policy and characters of the Grecian ſtates 
with an acuteneſs of penetration, and a ſolidity of 


f judgment, adapted to the true purpoſes of hiſtory, 1 

f (a) Dr. Adam Smith obſerves (Wealth of Nations, 11 
{x vol. 3. p. 176.), that, law never ſeems to have 8 
ce grown up to be a ſcience in any republic of ancient 
| « Greece.” This remark is certainly too general; 
| for the ſpeeches of //zu; on the laws of ſucceſſion to 
property at Athens diſplay much logical ſubtilty of 
argument, many appeals to former deciſions, and great 
nicety in the choice and arrangement of evidence. 
A tranſlation of this legal orator, with a copious and 
learned commentary, was given to the public (4to. 
1779) from the maſterly hand of Sir William Jones. 


in 


. TELE 
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in the cognizance of ordinary tranſactions, 
the deciſions of their tribunals were doubt- 
leſs marked by a more reſpectable character. 


The flouriſhing ſtate of commerce and 
the arts among the Athenians, and the 
volatile temper of that celebrated people, 
were calculated to encourage forenſic liti- 
gation (5); and under the mild and au- 
ſpicious genius of Solon, their municipal 
laws imbibed the ſpirit of order and diſ- 
criminating equity. Unfortunately Athens 
did not enjoy the uninterrupted benefit of 
the wiſe regulations of her illuſtrious le- 
giſlator; they were, indeed, treated with 
apparent reſpect, but loſt their ſalutary 
energy in the turbulent commotions of 


civil diſcord, which prepared the downfal 
of the Athenian republic, 


( In Sir William Jones's prefatory diſcourſe to 
the ſpeeches of Iſæus (p. xviii—xxxiii.), ſee a curious 


and analogical account of the progreſs of an Athenian 
law-ſuit, 


ww The 
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The ſingular conſtitution and legal re- 
gimen of Sparta, though hoſtile to every 
ſpecies of commerce, irreſiſtibly attract 
our momentary notice. The name of 
LyZurgus, has been ofhciouſly blazoned on 
the tablet of immortality ; but if the re- 
putation of a legiſlator be truly founded 
on the tendency of his labours to the 
moral and political improvement of man- 
kind, what ſuperficial dogmatiſt can ſuc- 
ceſsfully contend for the ſuperiority of 
Spartan laws and Spartan manners? on 


a government which formed the citizen 


by extinguiſhing the benevolent feelings 


of the man; which taught him to ſpurn 
with ſavage affectation (c), the gifts of 


ſcience, 


(e) Some ſhocking traits of imitative ferocity ap- 
peared in the furor of the French revolution : the ci- 
vilized world beheld the ſpectacle of mothers, fathers, 
ſons, and brothers, diſclaiming and reviling the ties 
of nature! The outrages againſt (ſcience were equally 
' atrocious—one inſtance muſt excite peculiar regret and 
"indignation : During the inſernal deſpotiſm of Ro- 

beſpierre, 


"4 
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fcience, and the amiable virtues of do- 
meſtic life: fanciful ſpeculators may la- 
viſh their encomiums, but the rational 
politician will pronounce it to have been 
the abominable triumph of a factitious bar- 
bariſm and ignorance, over the genuine 
dictates of Nature, and the wiſe purpoſes 


of legiſlation. 


The progreſs and perfection of the Ro- 
man juriſprudence preſent an intereſting 


ſubje& of diſcuſſion (4) to the ſcholar and 
the 


beſpierre, the celebrated chemiſt Lavoiſier, who had 
devoted a blameleſs life, and a large fortune, to ſcien- 
tic purſuits, was condemned to death by the mock 
Juriſdiction of the revolutionary tribunal. He ſolicited 
the indulgence of a few days to finiſh ſome experi- 
ments, the reſult of which was likely to be important: 
his requeſt was denied; and he was inſultingly told 
that France did not want philoſophers, but good pa- 
triots! From ſuch arbiters of pati iotiim Heaven de- 
fend us / 


(4) See Gibbon's Dec. and Fall Rom. Emp. c. 44. 
This chapter is only a brilliant coup d' on a ſub- 
D 2 ject 
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the lawyer; while the philoſopher muſt 
admit that Rome, in ſome degree, expiated 
the miſchiefs of her too ſucceſsful military 
ambition, by the promulgation of the ra- 
tional and noble ſyſtem of law, which, at 
a later period, was compiled, arranged, 
and completed under the auſpices of Juſ- 
tinian. 

It muſt be acknowledged, that the in- 
ſtitutes of the civil law, thus promulgated 
under the patronage of imperial authority, 
contain ſome paſlages which exhibit a diſ- 


graceful contraſt to the character and max 


ims of republican Rome. The entire and 
dangerous conjunction of the legiſlative 


jet which it was a part of Mr. G.'s hiſtoric duty 
to have examined with microſcopical attention. 
The many pages he has employed in the malicious 
detail of theological controverſy, and the numerous 
notes in which he has perpetuated the ſcandal and ob= 
ſcenity of inſignificant writers, might have been oc- 
cupied with diſquiſitions and illuſtrations more cre- 
ditable to the candour and the talents of the hiſtorian, 
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4 and executive powers; and the conſequent 
3 practical imputation of infallibility to the 
4 prince (e), have alſo been juſtly held repug- 
I nant to the ſpirit of a conſtitution, which 
1 blends the pureſt parts of democratic liberty 
6 with the advantages of the monarchical and 
3 ariſtocratical ſyſtems. But the time 1s long 
AI paſt, in which the vigilant jealouſy of an 
A Engliſh patriot could reaſonably apprehend 


N the freedom of his country in danger of 
being contaminated (7) by the ſlaviſh flat- 
} N 


(e) The quod principi placuit legis habet vigo- 


5 * rem“ of the imperial inſtitutes, was interpreted very 
| Y = differently from our legal maxim that © the king can 
. 9 do no wrong.“ The latter, ſo far from implying or 
'P encouraging abſolute power, is uſed for the purpoſe 
of fixing an unequivocal reſponſibility on thoſe officers F 
: of the ſtate, from whoſe advice public meaſures are 
- adopted, 
* (J) The fraudulent and tyrannic perverſion of the 
* civil law by the Popiſh clergy, in a dark and ſuper- 
_ ſtitious age, may fairly account even for the ab- 
5 horrence with which it was ſpoken of by our old 
j common lawyers, and for the obſtinacy with which 
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tery- of the Byzantine court : it may now 
be viewed with a mixture of pity and 
diſdain, while the ingenious diſcrimina- 
tions, and correct reaſoning of the Roman 
juriſts, are occaſionally permitted to impart 
their light and authority to the deciſions 
of our municipal tribunals, 


Of thoſe deciſions the Law of Contracts, 


as applied to commercial tranſactions, now 


embraces the moſt conſiderable part: the 
laws that regulate the deſcent and the 
transfer of real property are the early 
ſpecimens of ſtability and civiliſation in a 
government: when refinement advances and 
wants multiply, invention and labour, duc- 
tile to every form ſuggeſted by the con- 
venience of man, create new ſpecies of 


they oppoſed its introduction into this country: but 
what in the days of Forteſcue and Sir Edward Coke 
was honeſt and ſalutary prejudice, would be illiberal 
and noxious, at a period when civil rights and duties 
are accurately under ſtood, 
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wealth (g), which circulate with almoſt 
a magical rapidity through the various 
channels of foreign and domeſtic trade. 


The bold outlines of the Law of Na- 


tions have been found competent to re- 
Dun icke 
(g) Among the many important avocations of litera:, 
ture, it would be ſurpriſing if ſome diſquiſition had not 
been employed on the ſources of national opulence. On 
this ſubject the ſpeculations moſt worthy of notice 
have originated with the moderns, and among theſe 
the French writers are decidedly ſuperior in the no- 
velty and the ingenuity, if not for the practicability 
of their doctrines, The tenets of the celebrated ſect 
of Economiſts are faithfully repreſented by Dr. Adam 
Smith (Wealth of Nations, b. 4. c. 9.) . The facts 
and reaſonings contained in that very reſpectable work 
have procured a juſt applauſe to the diligence, the 
acuteneſs, and philoſophical talents of the author, but 
might, without injury to his reputation, have been 
more artleſsly given to the public. Like the ſpecu- 
latiſts alluded to, he has clothed with the formality of 
ſyſtem an inquiry, in the ſcope of which, doubtleſs, 
many important principles remain to be inyeſtigated, 
and has thereby contributed to found in this country 
a ſchool of dogmatiſts in the yet very imperfect ſcience 


of political econowy, 


gulate 


24 
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gulate the general tranſactions of external 
commerce ; but that which exiſts within 
a ſtate, requires, in proportion to its ex- 
tent and encouragement, a far more po- 
ſitive and minute ſyſtem of juriſprudence. 
To provide for the various circumſtances 
which affect the depoſit and the tranſ- 


miſſion of moveable property—to diſcri- 


minate the ſhades of identity which belong 
to fraud, negligence, or accident, is what 
only a well digeſted ſyſtem of laws can 
teach, and what none but a people emu- 
lous of civil improvement will be diſpoſed 
to learn. 


By this ſcale we ought to eſtimate the 
value of ſuch a body of reaſon as TH 
Roman CIVIL Law, and to meaſure our 
regret that the victorious barbarians of the 


North, while they triumphed over the 


military degeneracy, did not reſpe& the 
legal wiſdom of vanquiſhed Rome: but 
it 
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it is the prerogative of conqueſt to palſy 
the improvement of mankind—the en- 
lightened and ſyſtematic juriſprudence of 
the Civilians was ſupplanted by numerous 
codes, whoſe uncouth and monſtrous fea- 
' tures betrayed their ſavage origin: the ci- 
viliſed world ſeemed to relapſe into worſe 
than primzval barbarity, and Europe ex- 
hibited for many ages a ſcene of ignorance, 
diſorder, and rapine, which it grieves the 
philoſopher to review, and fatigues the 
hiſtorian to deſcribe. 


From this barbarous chaos of laws ſprung 
the feudal ſyſtem, which had comparative 
merit in the gradation of its parts, and 
the compactneſs of its form, but which 
was equally repugnant to the progreſs of 
commercial induſtry, and civil order. The 
proud chieftains who, for ſtipulated advan- 
tages, conducted their obſequious vaſlals 
to the field, and who employed the in- 

tervals 
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tervals from foreign war in the tumults of 
inteſtine diſcord, the lawleſs violence of 
territorial robbery, or the coarſe debauch- 
eries of the caſtle; theſe and their idle re- 
tainers were not leſs hoſtile to commerce 
and refinement than the Huns, the Goths, 
and other barbarians, who, at different pe- 
riods, poured their deſolating ſwarms over 
the moſt fertile and civiliſed provinces of 


Europe, - 


ENGLAND, notwithſtandin ga geo- 
graphical ſecluſion, claſſically proverbial (5), 
experienced the ravages of various invaſions, 
from the doubtful conqueſt of Cæſar, to 
the permanent aſcendancy of the Norman 


arms, laws, and manners, 


Our Saxon anceſtors, who, after their un- 
juſt expulſion of the ancient Britons, ſet- 


(h) Et penitus toto diviſos orbe Britannos.” 
| ViRG, Ec, 1. 
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tled themſelves in the faireſt poſſeſſions of 
this iſland, were diſpoſed to improve, by 
the arts of peace, the territory they had 
acquired by the violence of war, and re- 
tained the free ſpirit, while they gradually 
loſt the ferocious character of the German 
tribes, whoſe manners and inſtitutions are 
ſo expreſſively delineated by the pen of 
of Tacitus (i). 


By the wiſdom and the patriotiſm of 
Alfred the Great, the Saxon cuſtoms were 
improved into a ſyſtem of policy, the re- 
mains of which diſplay the juſt pretenſions 
of that amiable monarch to the grateful 
memory of Engliſhmen. The inſtitutions of 
Alfred were impregnated with thoſe genuine 
principles of legiſlation which aſſiſt and ex- 
pand with the progreſſive improvements of 
a ſtate, and a ſubſequent age might have 
ſeen the free model of the Anglo-Saxon 


() „ De Mor. Germ.“ 
juriſ- 
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juriſprudence, adorned with the cultivated 
reaſon of the civil law. It was, however, 
the fate of our country, that its political 
liberties ſhould be ſurrendered to the ſhac- 
kles of the feudal ſyſtem, that the poſ- 
ſeſſions of its inhabitants ſhould become a 
prey to the rapacity of foreign mercenaries, 
and that the barbarous pomp of military 
pride ſhould oppreſs, and ſpurn, the efforts 
and the bleſſings of induſtry and peace. 


The ſanguinary violence which often 
attends the heat .of conqueſt may be de- 
plored, but its deliberate and more laſting 
injuries are inflicted on the laws of a van- 
quiſhed people: the ſimple and equitable 
principles of juriſprudence which were 
ripening to perfection among our Saxon 
progenitors, were ſoon perplexed by the 
ſubtilties, and vitiated by the chicane, of 
the Norman lawyers (4): corruption and 

(+) © Legibus tantum et moribus Normannicis om» 
& nia ſubſellia Rrepebant.” CRAOII Jus Feudale, I. 1. 


partiality 
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partiality began to diſgrace the tribunals 
of Britain; and while the conqueror af- 
fected to reign in the name of the law (/), 
himſelf and his followers placed their vi- 
ſible dependance on the power of the 
ſword (m). 


Theſe 


() Sir Matthew Hale (Hiſt. Com. Law, c. 5.) 
and Sir William Blackſtone (Com. vol. 2. p. 48— 
52) have laboured to prove that the conqueſt of 
England by William the Firft, is not to be underſtood 
in the military ſenſe of the term, but as ſynonymous 


\ with legal acquiſition or purchaſe. This conſtruction 
- has derived a feeble ſupport from the equivocal uſe of the 
word congueſtus, the vague pretenſions of title to the 
S crown on the part of the Norman duke, and his af- 
— fected ſolicitude to reſtore the Saxon inſtitutions; but 
it is clearly repugnant to the plain facts of that period 
of our hiſtory, See Hume's Hiſt. vol. 1. p. 282— 

284. 
n we (m) At the diſtance of more than two centuries 
le from the Norman conqueſt, and in the reign of a 
1 prince (Edward I.) whoſe improvement of our law 
of 4 has procured him the appellation of the Engliſh Juſti- 
d ® nian, this iron evidence of title was produced by the 
FT celebrated Earl Warrenne, and with a prudent acqui- 
n- eſcence on the part of the monarch. Hume's Hiſt. 


vol. 


46 INTRODUCTION. 


. Theſe were the ſevereſt and moſt hu- 
miliating marks of the ſubjugation of our 


country by the victorious Normans. , The 


feudal laws which they introduced, and 
the inauſpicious fluctuations of an unſettled 
government, reſtrained for many centuries 
the progreſs of Britiſh commerce and ma- 
nufactures: theſe obſtructions were at 
length removed, and the firſt ſignal for 
the commercial proſperity and civil ſta- 


bility of this kingdom was the abolition of 
the feudal tenures (2). Some exception- 


able features of that ſyſtem are undoubted- 
ly yet viſible in the abſtruſer parts of our 


- Juriſprudence ; but the wiſdom of gradual 


reform is preferable to the rage of extir- 
pation, and it was perhaps impracticable 
to extract, without violence, every fibre 


vol. 2. p. 238,—A ſimilar explanation was given to 
Robert Bruce, King of Scotland, by ſome of his 
nobles: ſee Robertſon's Hiſt. Scot. vol. 1. p. 48. 


(n) 12th of Charles the Second, chap. 24. 
of 
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of a root that had ſtruck ſo deeply, and 
ſpread ſo widely in the oil of Britain. 


The event (o) by which our conſtitution 
was ſettled, and our civil rights properly 
defined and ſecured, is to be regarded as 
another and ftill more important æra in 
the hiſtory of our commerce: ſince that 
memorable period, a vaſt and increaſing 
acceſſion of external and internal trade has 
demanded the ſolicitude of the legiſlature, 
and amplified the juriſdiction of our legal 
tribunals. The various laws which have 
taken every ſpecies of commercial pro- 
perty under protection; the luminous ar- 
guments and ſolemn deciſions by which 
the ſenſe and ſpirit of thoſe laws have 
been applied to the tranſactions of men, 
form a ſyſtem of juriſprudence that we 
cannot contemplate without gratitude, and 


reſpect. It muſt alſo be recollected that, 


(o) Acceſſion of William the Third. 


as 
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as the benefit of the law is felt in its ad- 
miniſtration, great encomium is due to the 
wiſdom and integrity of the judge: he 
is the living organ of the law, and on his 
intelligent and upright interpretation of its 
precepts much of the welfare of the com- 
munity depends: there is, conſequently, 
no department of ſcience in which excel- 
lence more deſerves to be applauded; and 
ſuch names as HoLT, HaRDwicke, and 
MANSFIELD, will continue to be illuſ- 
trious, while the able and impartial diſ- 
tribution of juſtice ſhall be thought an 
honour to the tribunals of a nation. 


In an age that has fo. peculiarly wit- 
neſſed the pompous, but futile and diſaſ- 
trous pretenſions of ſpeculative policy, 
Engliſhmen need not be exhorted duly 
to eſtimate laws which include the ſoundeſt 
maxims of moral experience, and the juridi- 
cal talents and probity that ſecure the efficacy 
of their application to the concerns of life. 


AN 


[1] 


AN 
5 AY 
ON TH 


LAW OF BAILMENTS. 


Havixe lately had occaſion to exa- 
mine with ſome attention the nature and 
properties of that contract, which lawyers 
call BAILMENT, or A delivery of goods 
on a condition, expreſſed or implied, that 
they ſhall be reſtored by the bailee to the 
bailor, or according to his directions, as foon 
as the purpoſe, for which they were bailed, 
ſhall be anſwered, I could not but oblerve 
with ſurpriſe, that a title in our ENGLISH 
law, which ſeems the moſt generally in- 

E tereſting, 


([ 2 ] 
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tereſting, ſhould be the leaſt generally 
underſtood, and the leaſt preciſely aſcer- 
tained, Hundreds and thouſands of men 
paſs through life, without knowing, or 
caring to know, any of the numberleſs 
niceties which attend our abſtruſe, though 
elegant, ſyſtem of real property, and with- 
out being at all acquainted with that ex- 
quiſite logic, on which our rules of ſpecial 
pleading are founded : but there is hardly 
a man of any age or ſtation, who does 
not every week, and almoſt every day, 
contract the obligations or acquire the 
rights of a hirer or a letter lo hire, of a 
borrower or a lender, of a dcepofitary or 
a perſon depoſiting, of a commiſſioner or an 
employer, of a receiver or a giver, in pledge; 
and what can be more abſurd, as well as 
more dangerous, than frequently to be 
bound by duties without knowing the 
nature or extent of them, and to enjoy 
Tights of which we have no juſt idea? Nor 
muſt 
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muſt it ever be forgotten, that the con- 
tracts above-mentioned are among the prin- 
cipal ſprings and wheels of civil ſociety ; 
that, if a want of mutual confidence, or 
any other cauſe, were to weaken them or 
obſtruct their motion, the whole machine 
would inſtantly be diſordered or broken 
to pieces; preſerve them, and various ac- 
cidents may ftill deprive men of happineſs; 
but deſtroy them, and the whole ſpecies 
muſt infallibly be miſerable, It ſeems, 
therefore, aſtoniſhing that ſo important a 
bragch of juriſprudence ſhould have been 
ſo long and ſo ſtrangely unſettled in a 
great commercial country ; and that, from 
the reign of Er1ZABETH to the reign of 


WH ANNE, he doctrine of bailments ſhould have 


produced more contradictions and confu- 
hon, more diverſity of opinion and incon- 
ſiſteney of argument, than any other part, 
perhaps, of juridical learning; at leaft, 


than avy other part equally ſimple, 
· 2 Suche 
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Such being the caſe, I could not help 
imagining .that a ſhort and perſpicuous 
diſcuſſion of this title, an expoſition of 
all our ancient and modern deciſions con- 
cerning it, an attempt to reconcile judg- 


ments apparently diſcordant, and to illuſ- 


trate our laws by a compariſon of them 
with thoſe of other nations, together with 
an inveſtigation of their true ſpirit and 
reaſon, would not be wholly unacceptable 
to the ſtudent of Engliſh law; eſpecially 
as our excellent BLACKSTONE, who of 
all men was beſt able to throw the cleareſt 
light on this, as on every other ſubject, 


has compriſed the whole doctrine in three 


paragraphs, which, without affecting the 
merit of his incomparable work, we may 


ſafely pronounce the leaſt ſatisfactory part 


of it; for he repreſents lending and letting 
to hire, which are bailments by his own 
definition, as contracts of @ diſlinct ſpecies; 
he ſays nothing of employment by com- 


miſſion ; 
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' miſſion; he introduces the doctrine of a 
diftreſs, which has an analogy to a pawn, 
but is not properly baz/ed; and on the 
great queſtion of reſponſibility for neglect, 
he ſpeaks ſo looſely and indeterminately, 
that no fixed ideas can be collected from 
his words [a]. His Commentaries are the 
moſt corre& and beautiful outline that ever 
was exhibited of any human ſcience; but 
they alone will no more form a lawyer, 
than a general map of the world, how 
accurately and elegantly ſoever it may be 
delineated, will make a geographer: if, 
indeed, all the titles, which he profeſſed 
only to ſketch in elementary diſcourſes, 
were filled up with exactneſs and perſpi- 
cuity, Engliſhmen might hope, at length, 


La] 2 Comm. 452, 453, 454+ (1) 


— — 


——— 


(1) See Chriſtian's Edit. Black. Com. vol. 2. p. 452, 
note (11), where the learned commentator's inaccu- 
racy on the ſubject is alſo admitted, and where a juſt 
encomium is given to the elegance, the liberal learn» 
ing, and the ſound lay of this Eſſay, 


E 3 to 


[4] 
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to poſſeſs a digeſt of their laws, which 

would leave but little room for contro- 
verſy, except in caſes depending on their 
particular circumſtances; a work which 
every lover of humanity and peace muſt 
anxiouſly wiſh to fee accompliſhed. The 
following Eſſay (for it aſpires to no higher 
name) will explain my idea of ſupplying 

the omiſſions, whether deſigned or invo- 
luntary, in the Commentaries on the Laws 
of ENGLAND. 


. I propoſe to begin with treating the 
10 ed. 
8 ſubject analytically, and, having traced 


every part of it up to the firſt principles 
of natural reaſon, ſhall proceed, hiftorically, 
to ſhow with what perfect harmony thoſe 
principles are recogniſed and eſtabliſhed | 5 
by other nations, eſpecially the Romans, 


as well as by our ENGLISH courts, when : 
their deciſions are properly underſtood and F 


Clearly diſtinguiſhed ; after which I ſhall 
6 reſume 
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reſume /ynthetically the whole learning of 
bailments, and expound ſuch rules as, in 


my humble apprehenſion, will prevent any 
farther perplexity on this intereſting title, 


except in caſes very peculiarly circum- 


ſtanced. 


From the obligation, contained in the [5] 
definition of bailment, 70 reflore the thing l Analyſis: 
bailed at a certain time, it follows that the 
bailee muſt 4eep it, and be reſponſible to the 
bailor , it be loft or damaged: but, as the 
bounds of juſtice would, in moſt caſes, be 
tranſgreſſed, if he were made anſwerable 
for the loſs of it without his fault, he can 
only be obliged to keep it with a degree 


of care proportioned to the nature of the 


bailment ; and the inveſtigation of this de- 
gree in every particular contract is the 
problem, which involves the principal dith- 
culty. 
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There are infinite ſhades of care or 
diligence from the ſlighteſt momentary 
thought, or tranſient glance of attention, 


to the moſt vigilaht anxiety and ſolici- 


tude ; but extremes in this caſe, as in moſt 


others, are inapplicable to practice: the firſt 


extreme would ſeldom enable the bailee 
to perform the condition, and the ſecond 
ought not in juſtice to be demanded ; ſince 
it would be harſh and abſurd to exact the 
ſame anxious care, which the greateſt mi- 
ſer takes of his treaſure, from every man 
who borrows a book or a ſeal. The de- 
grees then of care, for which we are ſeek- 
ing, muſt lie ſomewhere between theſe 
extremes ; and, by obſerving the different 
manners and characters of men, we may 
hind a certain ſtandard, which will greatly 
facilitate our inquiry; for, although ſome 
are exceſſively careleſs, and others exceſſ- 
ively vigilant, and ſome through life, others 
only at particular times, yet we may per- 

ceive, 


/ , c . es oa» 
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ecive, that the generality of rational men 
uſe nearly the ſame degree of diligence 
in the conduct of their own affairs; and 
this care, therefore, which every perſon of 
common prudence and capable f governing 
a family takes of his own concerns, is a 
proper meaſure of that which would uni- 
formly be required in performing every 
contract, if there were not ſtrong reaſons 
for exafling in ſome of them a greater, 
and permitting in others a leſs, degree of 
attention, Here then we may fix a con- 
ſtant determinate point, on each fide of 
which there is a ſeries conſiſting of vari- 
able terms tending indefinitely towards the 
above-mentioned extremes, in proportion 
as the caſe admits of indulgence or demands 
rigour: if the conſtruction be favourable, 
a degree of care I than the ſtandard will 
be ſufficient; if 7:gorous, a degree more 
will be required; and, in the firſt caſe, 
the meaſure will be that care which every 
man of common ſenſe, though abſent and 


inate 
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inattentive, applies to his own affairs; in 
the ſecond, the meaſure will be that at- 
tention which a man remarkably eract and 
thoughtful gives to the ſecuring of his per- 
ſonal property. ; | 


The fixed mode or ſtandard of diligence 
I ſhall (for want of an apter epithet) in- 
variably call ORDINARY; although that 
word is equivocal, and ſometimes involves 
a notion of degradation, which I mean 
wholly to exclude; but the unvaried uſe 
of the word in one ſenſe will prevent the 
leaſt obſcurity. The degrees on each fide 
of the ſtandard, being indeterminate, need 
not be diſtinguiſhed by any preciſe deno- 
mination: the firſt may be called Lzss, 
and the ſecond MORE, THAN ORDINARY 
diligence. 


Superlatives are exactly true in mathe- 
matics; they approach to truth in abſtract 
morality; but in practice and actual life 


they 
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they are commonly falſe: they are often, 
indeed, uſed for mere zntenſives, as the 
MOST diligent for vERY diligent (2); but 
this is a rhetorical figure; and as Rhetoric, 
like her ſiſter Poetry, delights in fiction, 
her language ought never to be adopted 
in ſober inveſtigations of truth: for this 
reaſon I would reject from the preſent 
inquiry, all ſuch expreſſions as the utmgſt 
care, all paſſible or all imaginable diligence, 
and the like, which have been the cauſe 
of many errors in the code of ancient 
Rome, whence, as it will ſoon be de- 
monſtrated, they have been introduced 
into our books even of high authority. 


Juſt in the ſame manner, there are in- 
finite ſhades of default or neglect, from the 
ſlighteſt inattention or momentary abſence 
of mind, to the moſt reprehenſible ſupine- 
neſs and ſtupidity : thefe are the omiſſions 


—_—. 


a 


(2) See Vinnius in Inftit. lib. 3. tit. 15. 
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of the before-mentioned degrees of dili- 
gence, and are exactly correſpondent with 
them. Thus the omiſſion of that care, 
which every prudent man takes F his own 
property, is the determinate point of ne- 
gligence, on each ſide of which is a ſeries 
of variable modes of default infinitely di- 
miniſhing, in proportion as their oppolite 
modes of care infinitely increaſe ; for the 
want of extremely great care is an ex- 
tremely little fault, and the want of the 
ſlighteſt attention is ſo conſiderable a fault, 
that it almoſt changes its nature, and nearly 
becomes in theory, as it exactly does in 
practice, a breach of truſt, and a deviation 


from common honeſty. This known, or 


fixed, point of negligence is therefore a 
mean between fraud and accident; and, as 
the increaſing ſeries continually approaches 
to the firſt extreme, without ever becom- 
ing preciſely equal to it, until the laſt term 
melts into it or vaniſhes, ſo the decreaſing 

ſeries 
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ſeries continually approximates to the ſe- 


h cond extreme, and at length becomes near- 
e er to it than any aſſignable difference: but 
17 the laſt terms being, as before, excluded, 
4 we muſt look within them for modes 
8 applicable to practice; and theſe we ſhall 
A find to be the omiſſions of ſuch care as 
@ a man of common ſenſe, however inattentive, 
0 and of ſuch as a very cautious and vigilant 


man, reſpectively take of their own poſ- 


Ee ſeſſions. 


: The conſtant, or fixed, mode of default 

* I likewiſe call ORDINARY, not meaning 3 
4 by that epithet to diminiſh the culpability 

= of it, but wanting a more appoſite word, 

5 and intending to uſe this word uniformly 

- in the ſame ſenſe: of the two variable 

- modes the firſt may be called GREATER, 

5 and the ſecond LESS, THAN ORDINARY; [9] 

5 or the firſt GROSS, and the other SLIGHT, 

a neglect, 
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It is obvious that a bailee of common 
honeſty, if he alſo have common prudence, 
would not be more negligent than ordinary 
in keeping the thing bailed ; ſuch negli- 
gence (as we before have intimated) would 
be a violation of good faith, and a proof 
of an intention to defraud and injure the 


bailor. 


It is not leſs obvious, though leſs per- 


tinent to the ſubject, that infinite degrees 
of fraud may be conceived increaſing in a 
ſeries from the term where gro/s neglect 
ends, to a term where poſitive crime be- 
gins; as crimes likewiſe proceed gradually 
from the lighteſt to the moſt atrocious; 
and, in the ſame manner, there are infi- 
nite degrees of accident, from the limit of 
extremely ſlight neglect to a force irreſe/- 
tible by any human power. Law, as a 
practical ſcience, cannot take notice of 
melting lines, nice diſcriminations, and 

eva- 


bm 4 —— a, 
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evaneſcent quantities ; but it does not fol- 


: low, that neglef, deceit, and accident are 
i to be conſidered as indiviſible points, and 
4 that 10 degrees whatever on either ide 
4 of the ſtandard are admiſſible in legal diſ- 
f quiſitions. 


Having diſcovered the ſeveral modes of 
diligence which may juſtly be demanded 
of contracting parties, let us inquire in 
what particular caſes a bailee is by natural 
law bound to uſe them, or to be anſwer- 
able for the omiſſion of them. 


When the contract is reciprocally bene- 
ficial to both parties, the obligation hangs 
in an even balance; and there can be no 
reaſon to recede from the ſtandard : no- 
thing more, therefore, ought in that caſe 


to be required than erdinary diligence, and 
the bailee ſhould be reſponſible for no 
more than ordinary neglect: but it is very 

different, 


[10] 
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different, both ia reaſon and policy, when 
one only of the contracting parties derives 


advantage from the contract. 


If the bazlor only receive benefit or con- 
venience from the bailment, it would be 
hard and unjuſt to require any particular 
trouble from the bailee, who ought not to 
be moleſted unneceſſarily for his obliging 
conduct: if more, therefore, than good 


faith were exacted from ſuch a perſon, 


that is, if he were to be made anſwerable 
for leſs than gro/s neglect, few men, after 
one or two examples, would accept goods 
on ſuch terms, and ſocial comfort would 


be proportionably impaired. 


On the other hand, when the Bailee 
alone is benefited or accommodated by his 
contract, it is not only reaſonable, that he 
ꝛ0bo receives the benefit ſhould bear the 


burden, but if he were not obliged to be 
more 


THE LAW OF BAILMENTS, 


" more than ordinarily careful, and bound to 
anſwer even for /light neglect, few men 
(for acts of pure generoſity and friendſhip 
are not here to be ſuppoſed) would part 
with their goods for the mere advantage 
of another, and much convenience would 
conſequently be loſt in civil ſociety, 


This diſtinction is conformable not only 
to natural reaſon, but alſo, by a fair pre- 
ſumption, to the intention of the parties, 
which conſtitutes the genuine law of all 
contracts, when it contravenes no maxim 
of morals or good government ; but, when 
a different intention is expreſſed, the rule 
(as in deviſes) yields to it; and a bailee 
without benefit may, by a ſpecial under- 
taking, make himſelf liable for ordinary, 
or ſight neglect, or even for inevitable 
accident : hence, as an agreement, that a 
man may ſafely be diſhoneſt, is repugnant 
to decency and morality, and as no man 

F ſhall 


10 


[12 ] 


= 
i S's 7 


3 - * * — * * 
—_ Ct TS 


— 
. 


APA i: : 4 
—— eo a Ex 
. W 
$24 A = 
— r * 
. — . 


FRG 
_—_—_ 
»% 


. = = = E W 83 47 way * 2 
- ny A — 
Xs as : reer * 2 * 


n 


2 5 et Re —— — 
3 >= — — — — * . — 


4 n 
o oa 


5 


* — 
— 72 


> -— 
— 


+ - - % 
CREE AE, 


+ "= of 
. 
— — 


C M : n 4 
node Am 4+ , 
. — "+ 1 < 
* 
* 


7 9 
— —— — 
_ » = > . 
. | "> 
* 


— 
* 


I 
— Ain io i BG SI oo res — 
1 * 1 * þ 
pd — - * 9 F 3 ? * 
K A agar 2s Fr Arn, 4 * > 2 
; I a 2 


> * 
. - - - * 
. ACEBES. nd. Se. 5s 


— 


Pa — 
1 12 . d 
7 : d.- ” IIS 
— 
. oY 


= 
"I yy 2 — 


11 


II. The hiſ- 
tory. 


Jewiſh and 
Athenian 
law. 
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ſhall be preſamed to bind himſelf againſt 
rrrefiſtible force, it is a juſt rule that every 
bailee is reſponſible for fraud, even though 
the contrary be ſtipulated, but that 10 
bailee is reſponſible for accident, unleſs it 


be moſt expreſsly ſo agreed. 


The plain elements of natural law, on 
the ſubject of reſponſibility for neglect, 
having been traced by this ſhort analyſis, 
I come. to the ſecond, or hi/torical part of 
my Eſſay; in which I ſhall demonſtrate, 
after a few introduQory remarks, that a 
perfect harmony ſubſiſts on this intereſting 
branch of juriſprudence in the codes of 
nations moſt eminent for legal wiſdom, 
particularly of the RoMANs and the 


ENGLISH. 


Of all known laws the moſt ancient and 
venerable are thoſe of the Jews; and 
among the Me/aic inſtitutions we have 


ſome 


ex 


ery 
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ſome curious rules on the very ſubject 
before us; but, as they are not numerous 
enough to compoſe a ſyſtem, it will be 
ſufficient to interweave them as we go 
along, and explain them in their proper 
places; for a ſimilar reaſon, I ſhall ſay 
nothing here of the Attic laws on this 
title, but ſhall proceed at once to that 
nation by which the wiſdom of ATHENS 
was eclipſed, and her glory extinguiſhed. 


* 
* « 
* 


[12] 


The deciſions of the old Roman lawyers, Roman law, 


collected and arranged in the ſixth century 
by the order of JUsTINIAN, have been 
for ages, and in ſome degree ſtill are, in 
bad odour among Engli/hmen : this is an 
honeſt prejudice, and flows from a laud- 
able ſource: but a prejudice, moſt cer- 


tainly, it is, and, like all others, may be 


carried to a culpable exceſs. 


The conſtitution of Ro was originally 


excellent; but when it was /ettled, as hiſ- 
F 2 torians 
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THE LAW OF BAILMENTS. 


torians write, by AUGUSTUS, or, in truer 
words, when that baſe diſſembler and cold- 
blooded aſſaſſin C. Octavius (3) gave law 
to millions of honeſter, wiſer, and braver 
men than himſelf by the help of a profli- 


gate army and an abandoned ſenate, the 


new form of government was in itſelf 
abſurd and unnatural; and the /ex regia (4), 
which concentrated in the prince all the 
powers of the ſtate, both executive” and 
legiſlative, was a tyrannous ordinance, 
with' the name only, not the nature, of 
a law [%]: had it even been voluntarily 
conceded, as it was in truth forcibly ex- 
J. 1. 4: 1. 


ky 
* ä —_ — — 


2 
— 


(3) Our author's antipathy to the character of 
Auguſtus is alſo pointedly expreſſed in a letter to Mr. 
Gibbon (Gibb. Poſt. Works); and a principal cauſe 
there aſſigned, namely, the death of Cicero, does equal 
honour to his ſenſibilities as a patriot and a man of 
genius. 


(4) See Vinn. in Inſtit. lib. 1. tit, 2. and Gib- 


bon's Dec. and Fall Rom, Emp. 3vo. edit. vol. 8, 


C. 44 P · 17. 49 1 
torted, 
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THE LAW OF BAILMENTS, 


torted, it could not have bound the ſons 
of thoſe who conſented to it; for © a re- 
*. nunciation of perſonal rights, eſpecially 
rights of the higheſt nature, can have 
« no operation beyond the perſons. of thoſe 


« who renounce them” (5). Yet, iniquit- 


ous and odious as the /et/lement of the 
conſtitution was, ULPIAN on 1 in 


— * n 1 bo WF — 1 
* 


— — 

0 50 The unqualified adoption of this MP may 
ſcem to reflect on the prudence of the learned and elo- 
quent author of the Eflay ; but though conſtitutional 
freedom numbered him among her warmeſt and ableſt 
advocates, there ſhould not be a ſuſpicion that this 
amiable man, and accompliſhed ſcholar, ever enter- 
tained a wiſh to encourage the turbulence of ſedition 
by the ſanction of his opinions. — Since the time when 
the Eſſay was written, Europe has been agitated by a 
ſeries of unparalleled revolutionary exploſions, ſome 
of which have been equally fatal to the ſafety of the 
prince, and that of the philoſopher : ſuch, indeed, has 
been the recent and licentious abuſe of many ex- 
preſſions, uſed by eminent writers for the pureſt pur- 
poſes of liberty, that Locke and Sir WILLIAM 
Jones would, perhaps, now deem it neceflary to 
guard their political doctrines from being perverted by 
the miſchievous conſtruction of viſionary or artful 
demagogues. 
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THE LAW OF BAILMENTSE, 


conformity to it when he ſaid that © the 
& will of the prince had the force of law; 
that is, as he afterwards explains himſelf, 
in the ROMAN empire; for he neither 


meaned, nor could be mad enough to 


mean, that the propoſition was juſt or 
true as a general maxim. So congenial, 
however, was this rule or ſentence, ill 
underſtood and worſe applied, to the minds 


of our early Nox MAN kings, that ſome 


of them, according to Sir JOHN FORTES® 
CUE, “ were not pleaſed with their own 
« Jaws, but exerted themſelves to intro- 
„ duce the! civil laws of Rome into the 
« government of ENGLAND (c];” and fo 
hateful was it to our ſturdy anceſtors, that, 
if JOHN of SALISBURY be credited, they 
© burned and tore all ſuch books of ci- 
„% vil and canon law as fell into their 
* hands [4]:” but this was intemperate 


Le] De Laod. Leg, Angl. c. 33, 34: 
[4] Seld. in Fort, e. 33. 


zeal ; 


THE LAW OF BAILMENTS. 


zeal; and it would have been ſufficient pigindtion 


between the 
private and 
public, the 

rational and 
poſitive laws 


to improbate the public, or conftitutional 
maxims of the Roman imperial law, as 
abſurd in themſelves as well as inapplica- 


ble to our free government, without re- 


jecting the whole ſyſtem of private juriſ- | 14 ] 


prudence as incapable of anſwering even 
the purpoſe of illuſtration. Many pofitzve 
inſtitutions of the Romans are demonſtrated 
by FoRTESCUE, with great force, to be 
far ſurpaſſed in juſtice and ſenſe by our 
own immemorial cuſtoms; and the reſcripts 
of SEVERUs or CARACALLA, which were 
laws, it ſeems, at Rome, have certainly no 
kind of authority at Weſtminſter ; but, in 
queſtions of rational law, no cauſe can be 
aſſigned, why we ſhould not ſhorten our 
own labour by reſorting occaſionally to 
the wiſdom of ancient juriſts, many of 
whom were the moſt ingenious and ſaga- 
cious of men, What is good ſenſe in one 
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Two famous 
Jaws of Ul- 


Plan, 


THE LAW OF BAILMENTS, 


age: muſt be good ſenſe, all circumſtances 
remaining, in another; and pure unſophiſ- 


ticated reaſon is the ſame in ITaLy and 
in ENGLAND, 1n the mind of a PAPINIAN 
and of a BLACKSTONE, 


Without undertaking, therefore, in all 
inſtances, to reconcile NERVA with PRo- 
CULUs, LABEO with JULIAN, and GAlus 
either with CELSUs or with himſelf, I ſhall 
proceed to exhibit a ſummary of the Ro- 
man law on the ſubject of reſponſibility for 
ucglect. 


The two great ſources, whence all the 
deciſions of civilians on this matter muſt 
be derived, are /wwo laws of ULPIAN; the 
firſt of which is taken from his work on 
Sabinus, and the ſecond from his tract on 
the Edict: of both theſe laws I ſhall give 
2 verbal tranſlation according to my ap- 

Prehenſion 


CS 


THE LAW OF BAILMENTS, 


prehenſion of their obvious meaning, and 


ſhall. then ſtate a very learned and intereſt- 


ing controverſy concerning them, with the 


principal arguments on each fide, as far 


as they tend to elucidate the queſtion be- 


fore us. 


cc 
T: 
cc 
cc 
ce 
cc 
ce 
ce 
cc 
ce 
cc 
cc 
c 


cc 


“ Some contracts, ſays the great writer 
on Sabinus, make the party reſponſible 


* for DECEIT ONLY; ſome, for both DE- 


CEIT AND NEGLECT. Nothing more 
than re/pon/ibility for DECEIT it demanded 
in DEPOSITS and POSSESSION AT WILL; 
both DECEIT AND NEGLECT are inhibited 
in COMMISSIONS, LENDING FOR USE, 
CUSTODY AFTER SALE, TAKING IN 
PLEDGE, HIRING; alſo in PORTIONS, 
GUARDIANSHIPS, VOLUNTARY WORK: 
(among theſe SOME require even more 
than ordinary DILIGENCE). PARTNER“ 
SHIP and UNDIVIDED PROPERTY make 


the partner and joint-proprietor anſwer- 
able 
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0 


able for both DECEIT AND NEGLI- 
GENCE [e|].” 


* 


* In contracts, ſays the ſame author in 


* 


his other work, we are ſometimes re- 
ſponſible for DECEIT ALONE; ſome- 
©« times for NEGLECT ALSO; for DECEIT 
* ONLY in DEPOSITS; becauſe, ſince No 


« BENEFIT accrues to the depoſitary, he 
“ can juſtly be anſwerable for no more 
„ than DECEIT ; but if a REWARD happen 
eto be given, then a reſponſibility for N E- 
„ GLECT ALSO is required; or, if it be 
6 


* 


agreed at the time of the contract, that 
the depoſitary ſhall anſwer both for N E- 
„“ GLECT and for ACCIDENT : but, where 


[e] Contradtüs quidam poLUM malum buxrAxar 
recipiunt; quidam, et DOLUM ET CULPAM. Doruu 
tantüm DEPOSITUM et PRECARIUM; DOLUM ET CUL- 


' PAM, MANDATUM, COMMODATUM, VENDITUM, PIG- 


NORI ACCEPTUM, LOCATUM ; item DOTISPATIO, ru- 
TELZ, NEGOTIA GESTA : (in his QUIDAM et DILIGEN= 
TIAM). SOCIETAS et RERUM COMMUNIO et DOLUY 
zr CULPaM recipit, D. 50, 17, 23. 


« A BE» 
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& A BENEFIT accrues to BOTH parties, 
& az in KEEPING A THING SOLD, as 
& in HIRING, as in PORTIONS, as in 
„c PLEDGES, as in PARTNERSHIP, both 
„% DECEIT AND NEGLECT make the party 
liable. LENDING FOR USE, indeed, 1s 
“ for the moſt part BENEFICIAL to the 
© BORROWER ONLY; and, for this rea- 
« ſon, the better opinion 1s that of Q. 
« Mvucivs, who thought, that HE ſhould 
be reſponſible not only for NEGLECT, 
„ but even for the omiſſion of more than 
* ordinary DILIGENCE [/ J.“ 


Lag 
* 


One 


[IV In contractibus interdum dotruu sor uu, inter- 
dum Er CULPAM, præſtamus; DOLUM in DEPOSITO ; 
nam, quia NULLA UTILITAS ejus verſatur, apud quem 
deponitur, merito ppLUs præſtatur sous; niſi forte et 
Mets acceſſit, tune enim, ut eſt et conſtitutum, ET IAM 
EULPA exhibetur; aut, ſi hoc ab initio convenit, ut et 
CULPAM et PERICULUM przltet is, penes quem deponi- 
tur: ſed, ubi uTriusSQuE UTILITAs vertitur, ut in 
EMPTO, ut in LOCATO, ut in DOTE, ut in PIGNORE, ut 
in SOCIETATE, et DOLUS ET CULPAa præſtatur. Con- 
MODATUM autem plerumque SOLAM UTILITATEM con- 
tinet ejus, cui COMMODATUR; et ided verior eſt Q. 
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Critical re- 
marks. 


THE LAW OF BAILLMENTS. 


One would ſcarce have believed it poſſi- 
ble, that there could have been two opi- 
nions on laws ſo perſpicuous and preciſe, 
compoſed by the ſame . writer, who was 
indubitably the beſt expoſitor of his own 
doctrine, and apparently written in illuſ- 
tration of each other; the firſt compriſing 
the rule, and the ſecond containing the 
reaſon of it: yet the ſingle paſſage" ex- 
tracted from the book on SANs has had 
no fewer than twelve particular commen- 
taries in Labin [g], one or two in Greet [V, 
and ſome in the modern languages of Eu- 
ROPE, beſides the general expoſitions of 


My c11 ſententia exiſtimantis et cuIrAM præſtandam et 
DILIOEN TIA. D. 13.6.5. 2. (6) an 


[g] Bock R Os, Caur AN Us, D*Avezan, DEL Rio, 


LIE Cox rr, RitTERSHUsIVUs, Gir hAxN Ius, J. Gopt- 


ROI, and Others, 

[4] The ſcholium on Harmenofulus, I. 6. tit. de Reg. 
Jur. n. 55. may be conſidered as a commentary on this 
Jaw. 


n 


—— — 


(6) See Domat. Civ. Law, lib. 1. tit. 1. $3 and 
Vinn, in Inſtit. lib. 3. tit. 15. 


— 


that 
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oſli- that important part of the digeſt, in which 
opi- it is preſerved, Moſt of theſe I have pe- 
iſe, ruſed with more admiration of human ſa- 
was gacity and induſtry than either ſolid in- 
own ſtruction or rational entertainment; for 
Huſ- theſe authors, like the generality of com- 
iſing mentators, treat one another very roughly 


the 
ex- 
had 
nen- 
[5], 
Eu- was both a lawyer and a poet, has turned 
1s of che firſt law of U/þ:ian into Latin hexame- 


ters; and his authority, both in proſe and [ 18 ] 


on very little provocation, and have the 
art rather of clouding texts in themſelves 
clear, than of elucidating paſſages, which 
have any obicurity in the words or the 
ſenſe of them. CamPaANnus, indeed, who 


Jam et 
+ Wverle, confirms the interpretation which I 


. Rio, have juſt given. 


GODE- 

e Reg, The chief cauſes of all this perplexity 

on io have been, firſt, the vague and indiſtinct 
manner in which the old Roman lawyers, 

3-and even the moſt eminent, have written on 
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THE LAW OF BAILMENTS, 


the ſubject; ſecondly, the looſe and equi- 
vocal ſenſe of the words DILIGENTIA and 


CULPA ; laſtly and principally, the dark- 


neſs of the parenthetical clauſe Id HIS QUI1- 
DAM ET DILIGENTIAM, which has pro- 
duced more doubt, as to its true reading 
and ſignification, than any ſentence of equal 
length in any author Greek or Latin. Mi- 
nute as the queſtion concerning this clauſe 
may ſeem, and dry as it certainly is, a 
ſhort examination of it appears abſolutely 


neceſſary, 


The vulgate editions of the Pandects, 
and the manuſcripts from which they were 
printed, exhibit the reading above ſet 
forth; and it has accordingly been adopted 
by CuJjas, P. FaBrer, LE ConTE, Do- 
NELLUS, and mo/t others, as giving a ſenſe 
both perſpicuous in itſelf and conſiſtent 
with the ſecond law ; but the FLORENTINE 


copy has guidem, and the copies from 
which 


THE LAW OF BAILMENTS, 


which the Baſilica were tranſlated three 
centuries after JUSTINIAN, appear to have 
contained the ſame word, ſince the Greeks 
have rendered it by a particle of ſimilar 


makes a total alteration in the whole doc- 


that diligentia means, by a figure of ſpeech, 
a more than ordinary degree of diligence, 
the common reading will imply, conform- 
ably with the ſecond law before cited, that 
« SOME of the preceding contracts demand 
% that higher degree; but the Florentine 
reading will denote, in contradiction to it, 


that © ALL of them require more than 
ordinary exertions.“ 


It is by no mes ps my deſign to depre- 
clate the authority of the venerable manu- 
icript preſerved at Florence; for although 
tew civilians, I believe, agree with PoL1- 
TIAN, in ſuppoſing it to be one of the 


originals, 


trine of ULP1AN; for, if it be agreed, 


18 


import. This variation in a ſingle letter 


[19] 
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originals (7), which were ſent by Juſtinian 


himſelf to the principal towns of 7aly [i], 
yet it may pof/ibly be the very book, which 


the Emperor LoTHarivs II. is /aid to 


have found at Amalſi about the year 1130, 
and gave to the citizens of PrisA, from 
whom it was taken near three hundred 


years after, by the Florentines, and has 


been kept by them with ſuperſtitious re- 


verence [+]: be that as it may, the copy 
deſerves the higheſt reſpect; but if any 
proof be requiſite, that it is 20 faultleſs 
tranſcript, we may obſerve, that, in the 
very law before us, accedunt is erroneouſly 
written for accidunt ; and the whole phraſe, 
indeed, in which that word occurs, is dif- 


ferent from the copy uſed by the Greek 


[i] Epiſt. x. 4. Miſcell. cap. 41. See Gravina, lib. i, 


5141. 
[4] Taurelli, Præf. ad Pand. Florent. 


e 


n 


(7) See Gibbon's Dec. and Fall Rom. Emp. 8vo, 
edit. vol. 8. c. 44. p. 44, 45 and notes. 
11 inter- 


THE LAW OF BAILMENTS., 


an interpreters, and conveys a meaning, as 
i], BocrRus and others have remarked, not 
ch ſupportable by any principle or analogy. 

to 

zo, This, too, is indiſputably clear; that 
2M the ſentence, in his QUIDEM et diligen- 
red tiam, is ungrammatical, and cannot be 
has conſtrued according to the interpretation, 
re- which ſome contend for. What verb is 
»PY underſtood ? Recipiunt. What noun? Con- 
any trafiis, What then becomes of the words 
Heſs in his, namely contractibus, unleſs in ſig- 
the nify among? And in that caſe, the dif- 
uſly ference between DEM and QUIDAM 
aſe, vaniſhes; for the clauſe may ſtill import, 
dif- that © AMONG the preceding contracts 
reek „(that is, in SOME of them) more than 


* uſual diligence is exacted:“ in this ſenſe 
the Greek prepoſition ſeems to have been 
taken by the ſcholiaſt on HARMENOPULUS; 
and it may here be mentioned, that di- 
ligentia, in the nominative, appears in ſome 

G old 


* <4 #2, 
Xo Yo in r * <* 
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old: copies, as the Greeks have rendered it ; 
but AccuRsivus, DEL. Rio, and a few 
others, conſider the word as implying no 
more than diligence in general, and diſ- 
tinguiſh it into various degrees applicable 


to the ſeveral contracts, which ULPIAN 


enumerates. We may add, that one or 
two interpreters thus explain the whole 
ſentence, © in his contractibus quidam ju- 
« riſconſulti et diligentiam requirunt:” but 
this interpretation, if it could be admitted, 
would entirely deſtroy the authority of the 
clauſe, and imply, that Ulpian was of a 
different opinion. As to the laſt conjec- 
ture, that only certain caſes and circum- 


21] Hances are meaned by the word QUIDAM, 


it ſcarce deſerves to be repeated. On the 
whole, I ſtrongly incline to prefer the 
vulgate reading, eſpecially as it is not 
conjectural, but has the authority of ma- 
nuſcripts to ſupport it; and the miſtake 


of a letter might eaſily have been made 


by 


led 
the 


qu 
C01 
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by a tranſcriber, whom the prefaces, the 
epigram prefixed, and other circumſtances, 
prove to have been, as Taurelli himſelf 
admits, a Greek (8). Whatever, in ſhort, 
be the genuine words of this much- con- 
troverted clauſe (9), I am perſuaded, that 
it ought by no means to be ſtrained into 
an inconſiſtency with the /econd law; and 


** 


(8) See Gibbon's Rom. Emp. vol. 8. p. 44. 
note 87. 

(9) Few verbal controverſies have been equally 
important with that on the conſtruction of the diſ- 
puted ſentence in Ulpian's commentary; for though 
the preponderancy of any of the various opinions 
urged on the ſubject, may have little or no influence 
on the ſettled maxims of our law, it muſt be obvious 
that the accuracy of the deciſion is materially con- 
nected with the clearneſs and arrangement of the ge- 
neral doctrine of Bailments: as the Roman juriſpru- 
dence is the ſource from which this general doctrine 
is derived, the learned and liberal lawyer will acknow- 
ledge conſiderable obligation to Sir William Jones for 
the acute and well-ſupported reaſoning, by which he 
eſtabliſhes the true reading of the clauſe, (““ in his 
quidam et diligentiam,”) in oppoſition to fanciful 
conjecture, and dogmacical aſſertion. 


G 2 this 
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this has been the opinion of moſt foreign 
juriſts from Az o and ALciat down to 


. Heineccivs and HUBER ; who, let their 


Definitions 
and rules. 


diſſenſion be, on other points, ever ſo 
great, think alike in diſtinguiſhing three 
degrees of neglect, which we may term 
groſs, ordinary, and ſlight, and in demand- 
ing reſponſibility for thoſe degrees accord- 
ing to the rule before expounded. 


The law, then, -on this head, which 
prevailed in the ancient Roman empire, 
and till prevails in Germany, Spain, France, 
Italy, Holland, conſtituting, as it were, a 
part of the law of nations, is in ſubſtance 
what follows. 


GRoss neglect, lata culpa, or, as the 
Roman lawyers moſt accurately call it, 
dolo proxima, is in practice conſidered as 


equivalent to DOLUS, or FRAUD, itſelf; 
and conſiſts, according to the beſt inter- 
preters, 


eS 


bed # 
OY 


07 
a} 
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his 
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preters, in the omiſſion of that care, which 

even inattentive and thoughtleſs men never 

fail to take of their own property: this. | 22 } 
fault they juſtly hold a violation of good 

faith, 


ORDINARY neglect, levis culþa, is the 
want of that diligence which the generality 
of mankind uſe in their own concerns; that 


is, of ordinary care. 


SLIGHT neglect, leviſſima culpa, is the 
omiſſion of that care which very attentive 
and vigilant perſons take of their own goods, 


or, in other words, of very exact diligence. 


Now, in order to aſcertain the degree 
of neglect, for which a man, who has in 
his poſſeſſion the goods of another, is made 
reſponſible by his contract, either expreſs 
or implied, civilians eſtabliſh three princi- 
ples, which they deduce from the law of 

G 3 Ulpian 
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UI ian on the Edit; and here it may be 
obſerved, that they frequently diſtinguiſh 


this law by the name of $7 ut certo, and 
the other by that of Contrafus I]; as ; 
many poems and hiſtories in ancient lan- 
guages are denominated from their initial 1 
words. E 
| 0 
1 Firſt : In contracts, which are beneficial * 
| folely to the owner of the property holden 0 
Y by another, no more is demanded of the 77 
holder than good faith, and he is conſe- 
| quently reſponſible for nothing leſs than 
g ; groſs neglect: this, therefore, is the gene- ne 
ral rule in DEPOSITS; but, in regard to H. 
COMMISSIONS, or, as foreigners call them, th 
ö L Or J. 5. $ 2. ff. Commod. and J. 23. ff. de reg jur. ſu 
i Inſtead of F, which is a barbarous corruption of the initial C01 
| letter of Terixlay many write D, for Digeſt, with more 5 
5 clearneſs and propriety (10). 
| ta 
pr 


note 1, for an obvious improvement on the old and 


confuſed manner of referring to the civil law. 
Fen 


(10) See Gibbon's Rom. Emp. vol. 8. p. 2. 
| 
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MANDATES, and the implied contract ne- 
gotiorum geſlorum, a certain care is requi- 
ſite from the nature of the thing; and as 
good | faith itſelf demands, that ſuch care 
be proportioned to the exigence of each 
particular caſe, the law preſumes, that the 
mandatary or commiſhoner, and, by parity 
of reaſon, the negotiorum geſtlor, engaged 
at the time of contracting to uſe a degree 


of diligence: adequate to the performance of 


the work undertaken [m]. 


Secondly : In contracts reciprocally be- 
neficial to both parties, as in thoſe of sALE, 
HIRING, PLEDGING, PARTNERSHIP, and 
the contract implied in JOINT-PROPERTY, 
ſuch care is exacted as every prudent man 
commonly takes of his own goods ; and, by 
conſequence, the vendor, the hirer, the 
taker in pledge, the partner, and the co-pro= 
prietor, are anſwerable for ordinary neglect. 


Ln] Spendet diligentiam, ſay the Roman lawyers, ge» 
rendo negotio parem. 


G 4 Thirdly : 
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Thirdly: In contracts, from which a 
benefit accrues only to him who has the 
goods in his cuſtody, as in that of LEND- 
ING FOR USE, an extraordinary degree of 
care is demanded; and the borrower is, 
therefore, reſponſible tor //ight negligence. 


This had been the learning generally, 
and almoſt unanimouſly, received and 
taught by the doctors of Roman law; 
and it is very remarkable, that even AN- 
TOINE FAvRE, or Faber, who was famed 
for innovation and paradox, who publiſhed 
two ample volumes De Erroribus Inter- 
pretum, and whom GRAVIN a juſtly calls 
the boldeft of expuſitors and the keeneft ad- 
verſary of the pratiiſers [n], diſcovered no 

error 


[:] Orig. Jur. Civ. lib. i. § 183. (11) 


—ä— —_—_ — 


(11) The whole of Gravina's animadverſion de- 
ſerves to be quoted for the implied and ſalutary leſſon 
it offers to the juvenile Quixotes, whoſe paradoxical 
yeapons are frequently diſplayed with ſuch exulting 

confi- 
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error in the common interpretation of two 
celebrated laws, which have ſo direct and 
ſo powerful an influence over ſocial life, 
and which he mult repeatedly have con- 
ſidered : but the younger GoDEFRO1 of 
Geneva, a lawyer confeſſedly of eminent 
learning, who died about the middle of 
the laſt century, left behind him a regular 
commentary on the law Contractus, in which 
he boldly combats the ſentiments of all his 
predeceſſors, and even of the ancient Ro- 
mans, and endeavours to ſupport a new 
ſyſtem of his own. 


rentine reading, of which the ſtudent, I 


confidence in the held of literary controverſy: —< Tan- 
« dem in Antonio Fabro conſiſtam audaciſſimo, et 
«« pragmaticorum hofte vehementiſſimo: qui aliis qui- 
« dem in operibus acumen magis, quam veritatem 
« przſtitit: in codice vero ſuo uſum rerum, et in- 
„ genii ſui jam maturi reddidit nobis utilitatem : ut 
** meliora ſint illius, que minus acuta.“ 


hope, 


He adopts, in the firſt place, the Flo- 8 


]. Godefroi. 


yſtem of 


— "4 — 
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hope, has formed, by this time, a de- fl 
cided opinion from a preceding page of a 
this Eſſay. h 
d 
He cenſures the rule compriſed in the la 
law Si ut certo as weak and fallacious, al 
yet admits, that the rule, which He con- P] 
dems, had the approbation and ſupport of 
MoptsTinNus, of PAauLus, of AFRICA- 
Nus, of Gals, and of the great Papi- lie 
NIAN himſelf; nor does he ſatisfactorily to 
prove the fallaciouſneſs to which he objects, ſet 
unleſs every rule be fallacious to which in 
there are ſome exceptions. He underſtands ca 
by DILIGENTIA, that care which a very ou 
attentive and wigilant man takes of his Cre 
own property; and he demands this care 
in al the eight contracts, which imme- 
diately precede the diſputed clauſe: in the be 
two which follow it, he requires no more 
than ordinary diligence. He admits, how- «© 


ever, the rec degrees of negle& above 
15 ſtated, 
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de- ſtated, and uſes the common epithets levis 


of and /eviſſima; but, in order to reconcile 
his ſyſtem with many laws, which evi- 
dently oppoſe it, he aſeribes to the old 
the lawyers the wildeſt mutability of opinion, 
pus, and is even forced to contend, that Ur- 
on- PIAN himſelf mit have changed his mind. 
t of 
A- Since his work was not publiſhed, I be- 
p- lieve, in his life-time, there may be reaſon 
rily to ſuſpect, that he had not completely 
Qs, ſettled Hie own mind; and he concludes, 
nich indeed, with referring the deciſion of every 
nds caſe on this head to that moſt danger- 
very ous and moſt tremendous power, the diſ- 
his cretion of the judge [o]. 
care 
me⸗ The triple diviſion of neglects had alſo —. 2 
the been highly cenſured by ſome lawyers of Donellus. 
* [0] © Ego certe hac in re cenſentibus accedo, vix 
oOwW- ** quidquam generaliùs definiri poſſe; remque hanc ad 
bove * arbitrium judicis, prout res eſt, referendam.” p. 141, 


repu- 
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Comm. jur. Civ, lib, xvi. cap. 7. 


reputation. ZAasIUs had very juſtly re- ol 
marked, that neglects differed in degree, th 
but not in /pecies; adding, “that he had 92 
© no objection to the uſe of the words . 
« levis and leviſima, merely as terms of 4 
% practice adopted in courts, for the more ly 
« eaſy diſtinction between the different = 
* degrees. of care exacted in the per- br 
| | « formance of different contracts [p]:” 82 
| 29 8 but DoNELLUS, in oppoſition to his maſ-. i © 
4 ter Duaren, inſiſted that /evis and leuiſſima . 
4 differed in ſound only, not in ſenſe; and * 
x attempted to prove his aſſertion triumph- 
F antly by a regular ſyllogiſm []; the minor 
| propoſition of which is raiſed on the figu- 18 
| rative and inaccurate manner, in which 5 
g poſitives are often uſed for ſuperlatives, A : 
| and converſely, even by the. beſt of the 
bra 
; H 218. e Re. Ib. I. cap. 2. and 
[] © Quorum definitiones eædem ſunt, ea inter ſe tot 
„% ſunt eadem; levis autem culpæ et leviſime una et 
i „ eadem Cefinitio eſt: utraque igitur culpa eadem.“ ed | 
| 


old 


ter le 
na et 
dem.“ 


old 


| old Roman lawyers. 
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True it is, that, in 
the law Contradlus, the diviſion appears 
to be 7wofold only, DoOLUs and CULPAz 


| which differ in /þecres, when the firſt means 


actual fraud and malice, but in degree mere- 
ly when it denotes no more than gr 
neglect; and, in either caſe, the ſecond 
branch, being capable of more and leſs, 
may be ſubdivided into ordinary and ſlight ; 


a ſubdiviſion which the law 57 vt certo 


obviouſly requires: and thus are both laws 


perfectly reconciled. 


We may apply the ſame reaſoning, 
changing what ſhould be changed, to the 
triple diviſion of diligence ; for, when good 


faith is conſidered as implying at leaſt 
| the exertion of light attention, the other 


branch, Care, is ſubdiviſible into ordinary 


and extraordinary; which brings us back 


to the number of degrees already eſtabliſh- 
ed both by the analyſis and by authority. 


Never- 
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Syſtem of 


Le Brun. 


THE LAW OF BAILMENTsS. 


Nevertheleſs, a ſyſtem, in one part en- \ 
tirely new, was broached in the preſent y 
century by an advocate in the Parliament A 
of PARIs, who may, probably, be now be 
living, and, poſſibly, in that profeſſional G 
ſtation (12), to which his learning and e 
acuteneſs juſtly intitle him. I ſpeak of D 

(12) It is ſcarcely neceſſary to inform the reader, 
that the juridical ſyſtem to which our author here d. 
alludes, and conſequently the various departments of f 
its adminiſtration, no longer ſubſiſt in France. The ga 
magiſterial ſituations in the ancient French parlia- to 
ments or courts of judicature, were notoriouſly ob- : 
tained by purchaſe : hiſtory, however, to the honour tie 
of the members of the courts in queſtion, records of 
many inſtances of their ſpirited reſiſtance to the arbi- | 
trary edits of the © Grand Monargue; and the pro- 4a 
phetic penetration of Blackſtone (Com. vol. 1. p. 269.) He 
pronounced, that the reforation of Gallic freedom, th: 
ſhould it ever take place, would be owing “ to the th 

14 


« efforts of thoſe aſſemblies.” This prediction has 
been ſtrikingly verified ; but it cannot be ſuppoſed, of 
that the patriotic members of the Parliament of Paris 
in the leaſt anticipated the ſingular and furious exceſſes 
of moral and political innovation, which their country 
has within theſe few years exhibited, to the aſtoniſh- 
ment of Europe. 


M. LE 
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years ago, an Eſſay on Reſponſibility for 
Neglect Ir], which he had nearly finiſhed 
before he had feen the Commentary of 


Godefroi, and, in all probability, without 

and ever being acquainted with the opinion of 
of Donellus. 

der, This author ſharply reproves the triple 
wm diviſion of neglects, and ſeems to diſre- 
The gard the rule concerning a benefit ariſing 
=_ to bob, or to one, of the contracting par- 
3 ties; yet he charges Godefroi with a want 
cords of due clearneſs in his ideas, and with a 
paw! palpable miſinterpretation of ſeveral laws. 
269.) He reads in bis guidem et diligentiom ; and 
2 that with an air of triumph; inſinuating, 
* that quid am was only an artful conjecture 
oſed, I of Cijas and Le Conte, for the purpoſe of 
1 — eſtabliſhing heir ſyſtem; and he ſupports 
untry 
niſh- le] Ehai for la Preftation des Fautes, a Paris, chez 


Saugrain, 1764. 


his 


M. LE BruN, who publiſhed, not many 
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his own reading by the authority of the 
Bas1ſLICA; an authority, which, on an- 
other occaſion, he depreciates. He derides 
the abſurdity of permitting neghgence in 
any contract, and urges, that ſuch per- 
miſſion, as he calls it, is againſt expreſs 
law: © now, ſays he, where a contract is 
© beneficial to both parties, the doCtors 
% permit igt negligence, which, how 
flight ſoever, is ſtill acgligence, and ought 
« always to be inhibited.” He warmly 
contends, that the ROMAN laws, properly 
underſtood, admit only /wwo degrees of di- 
ligence; one, meaſured by that, which 4 
provident and attentive father of a family 
uſes in his own concerns; another, by that 
care, which the individual party, of whom 
it is required, zs accuſtomed to take of his 
own poſſeſſions; and he, very ingeniouſſy, 
ſubſtitutes a new rule in the place of that 
which he rejects; namely, that, when the 
things in queſtion are the SOLE property of 

the 
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des 

in 

ers 

reſs 
X ig 
tors 
10W 
ght 
mly 
erly 
di- 
h a 
mily 
that 
hom 
" bis 
ully, 
that 
; the 


ty of 


the 


THE LAW OF BAILMENTS, 
the perſon to whom they muſt be reſtored, 
the holder of them is obliged to keep them 
with the irt degree of diligence; whence 
he decides, that a borrower and a hirer 
are reſponſible for preciſely the ſame ne- 
glect; that a vendor, who retains for a 
time the cuſtody of the goods ſold, is un- 
der the ſame obligation, in reſpect of care, 
with a man, who undertakes to manage 
the affairs of another, either without his 
requeſt, as a negotiorum geſtor, or with it, as 
a mandatary : * but,” ſays he, © when the 
« things are the JOINT property of the 
* parties contracting, no higher diligence 
* can be required than the ſecond degree, 
“ or that, which the a&ing party com- 
« monly uſes in his own affairs; and it 
is ſufficient, f he keep them, as he keeps 
" This he conceives to be the 
diſtinction between the eight contracts, 


which precede, and the πẽ˖m, which follow, 


* his own." 


the words in his quidem et diligentiam. 
n Through- 
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Throughout his work he diſplays no 


ſmall ſagacity and erudition, but ſpeaks 
with too much confidence of his own I 
deciſions, and with too much aſperity or g 
contempt of all other interpreters from j 
BARTOLUS to VINNIUS, 8 
| tl 
At the time when this author wrote, q 
the learned M. PoTHIER was compoſing WW 1 
ſome of his admirable Treati/es on all the * 
different ſpecies of expreſs or implied WF ce 
contracts; and here I ſeize, with pleaſure, iſ #1 
an opportunity of recommending thoſe 
treatiſes to the Engli/h lawyer, exhorting M 
| him to read them again and again; for, 8 * 
| | if his great maſter LIiTTLETON has given de 
ö | him, as it muſt be preſumed, a taſte for of 
| | luminous method, appoſite examples, and WF no 
| | 7 a clear manly ſtyle, in which nothing is | 
redundant, nothing deficient, he will ſurely BY 


advantages are combined, and the greatelt 
portion 


| | be delighted with works, in which all thoſe 
j 


Co 
43 * 
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portion of which is law at Weſtminſter as 
well as at Orleans [s]: for my own part, 
I am ſo charmed with them, that, if my 
undiſſembled fondneſs for the ſtudy of 
juriſprudence were never to produce any 
greater benefit to the public, than barely [ 3o ] 
the introduction of PoTHIER to the ac- 
quaintance of my countrymen, I ſhould 
think that I had in ſome meaſure diſ- 
charged the debt, which every man, ac- 
cording to Lord Coke (13), owes to his 


profeſſion. 


To this venerable profeſſor and judge, Vindication 
for he had ſuſtained both characters with — — 
deſerved applauſe, LE BruN ſent a copy an 
of his little work; and M. PorulER ho- 


noured it with a ſhort, but complete, anſwer 


ſs] Oeuvre: de M. Pothier, à Paris, chez Denure: 
23 volumes in duodecimo, or 6 in guarte. The illuſtrious 


| author died in 1772. 


_ „ 1 


1 


(13) Sth Rep. pref. p. 34. 
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in the form of a General Obſervation on hit 
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Treatifes [t] ; declaring, at the ſame time, 
that he would not enter into a literary conteſt, 
and apologizing for his fixed adherence 


to the ancient ſyſtem, which he politely 6 
aſcribes to the natural bias of an old man in c 
favour of opinions formerly imbibed. This 6 
is the ſubſtance of his anſwer: That he q 
© can diſcover no kind of abſurdity in 6 
* the uſual diviſion of zeg/e# and diligence, 66 
„ nor in the rule, by which different de. 66 
«* grees of them are applied to different cc 
& contracts; that, to ſpeak with ftri& 6 
« propriety, negligence is not permitted 60 
* in any contract, but @ 4% rigorous con. 60 
« frrufion prevails in fome than in others; 6 
„ that a Hirer, for inſtance, is not conſi- WF «<« 
« dered as zegligent, when he takes the ce 
« ſame care of the goods hired, which the 
* generality of mankind take of their own; 
([] It is printed apart, in fourtrex pages, at the end : 


of his Treatiſe on the Marriage-contrad, 


13 « that 
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that the /etter to hire, who has his re- 
ward, muſt be preſumed to have de- 


30 


manded at firſt no higher degree of [31 


diligence, and cannot juſtly complain 
of that znattention, which in another 
caſe might have been culpable; for a 
lender, who has 20 reward, may fairly 
exact from the borrower that extraordi- 
nary degree of care, which 4 very at- 
© tentive perſon of his age and quality would 
certainly have taken ; that the diligence, 
which tbe IN DIVIDPAL party commonly 
uſes in his own affairs, cannot properly 
be the object of judicial inquiry; for 
every truſtee, adminiſtrator, partner, or 
b co-proprietor, muſt be preſumed by the 
court, auditors, or commiſſioners, be- 
fore whom an account is taken, or a 
* diſtribution or partition made, to uſe 
in their o concerns ſuch diligence, as 
is commonly uſed by all prudent men ; 
that it is a violation of good faith for 

| u 3 cc any 
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= any man to take leſs care of another's 
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+ property, which has been intruſted to 
* him, than of hit own ; that, conſequent- 
* ly, the author of the new ſyſtem de- 
“ mands no more of a partner or a joint- 
* ozwner than of a depoſitary, who is bound 
% to keep the goods depolited as he keeps 
& his own; which is directly repugnant 


to the indiſputable and undiſputed ſenſe 


„ of the law Contratus.” 


I cannot learn whether M. LE Brux 
ever publiſhed a reply, but am inclined 


to believe that his ſyſtem has gained very 
little ground in France, and that the old 


interpretation continues univerſally admit- 


ted on the Continent both by theoriſts and 


practiſers. 


Nothing material can be added to Po— 
THIER'S argument, which, in my humble 
opinion, is unanſwerable; but it may not 
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be wholly uſeleſs to ſet down a few ge- 
neral remarks on the controverſy : parti- 
cular obſervations might be multiplied 
without end. 


The only eſſential difference between the 
ſyſtems of GopETROI and LE BRUN re- 
lates to the ww9- contrafts, which follow 
the much-diſputed clauſe; for the So1/s 
lawyer makes the partner and co-proprietor 
anſwerable for ordinary neglect, and the 
French advocate demands no more from 
them than common honeſiy: now, in this 
reſpect, the error of the ſecond ſyſtem has 
been proved to demonſtration ; and the 


author of it himſelf confeſſes ingenuouſly, 


that the other part of it fails in the article 
of Marriage-portions [ul. 


In regard to the diviſion of neglect and 


| Care into bree degrees or tuo, the diſpute 


[uv] See p. 71. note; and p. 126, 
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appears to be merely verbal; yet, even 
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on this head, LE BrRuN ſeems to be fſelf- 
confuted: he begins with engaging to 
prove “ that only 4 degrees of fault 
are diſtinguiſhed by the laws of Rome, 
and ends with drawing a concluſion, that 


they acknowledge but one degree: now, 


though this might be only a ſlip, yet the 
whole tenor of his book eſtabliſhes 2055 
modes of diligence, the omiſſions of which 
are as many neglects ; excluſively of groſs 
neglect, which he likewiſe admits, for the 
culpa leviſſima only is that, which he re- 
pudiates. It is true, that he gives no 
epithet or name to the omiſſion of his 
ſecond mode of care; and, had he ſearched 
for an epithet, he could have found no 
other than gro/s; which would have de- 
monſtrated the weakneſs of his whole ſyſ- 


tem [v]. 


[v] See pages 32. 73, 74. 149. 
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The diſquiſition amounts, in fact, to 
this: from the barrenneſs or poverty, as 
LucrEeTIus (14) calls it, of the Latin 
language, the ſingle word cULPA includes, 
as a generic term, various degrees or ſhades 
of fault, which are ſometimes diſtinguiſhed 
by epithets, and ſometimes left without any 
diſtinction ; but the Greet, which is rich 
and flexible, has a term expreſſive of al- 
moſt every ſhade, and the tranſlators of 
the law Contractus actually uſe the words 
geb and au,, which are by no means 
ſynonymous, the former implying a certain 
eaſineſs of mind or remiſſneſs of attention, 
while the ſecond imports a higher and more 
culpable degree of negligence [w]. This 

[w] Baſilica, 2, 3. 23. See Demoſth. 3 Phil. Reiſee's 
edit. I. 112, 3. For /evi//ſima culpa, which occurs but 
once in the whole body cf Roman law, gabel ſeems the 
proper word in Greet; and 1; is actually ſo uſed in the 
Bafilica, 60. 3.5. where mention is made of the Aguilian 


law, in gud, ſays ULPlan, et leviſſima culpa venit. D. 9. 
2. 44+ 


* 


* 232 ————— y—_ 


(14) De Rer, Nat, lib, J. Iiae 140. 
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_ obſervation, indeed, ſeems to favour the 
ſyſtem of Godeſroi; but I lay no great 
ſtreſs on the mere words of the tranſlation, 
as I cannot perſuade myſelf, that the Greek 
Juriſts under Bas1L1Us and LEO were per- 
fectly acquainted with the niceties and 
genuine purity of their language; and 
there are invincible reafons, as, I hope, 
it has been proved, for rejecting all ſyſtems 
but that, which PoTHIER has recommend- 
ed and illuſtrated, 


Engliſh law, I come now to the laws of our own 
country, in which the ſame diſtinctions 


and the ſame rules, notwithſtanding a few | 


claſhing authorities, will be found to pre- 
vail; and here I might proceed chrono- 
logically from the oldeſt Year-book or Trea- 
tiſe to the lateſt adjudged Ce; but, as 
there would be a moſt unpleaſing drynets 
in that method, I think it better to ex- 
amine ſeparately every diſtinct /pectes of 

| bailment, 


My oy — & © —  & fu — ow RVXDmu- 


- Te the . is. >. © 


b&o ww 


1 


THE LAW OF BAILMENTS, 


bailment (15), obſerving at the ſame time, 
under each head, a kind of hiſtorical order. 
It muſt have occurred to the reader, that 
I might eaſily have taken a wider field, 
and have extended my inquiry to every 
poſſible caſe, in which a man poſſeſſes for 
a time the goods of another ; but I choſe to 
confine myſelf within certain limits, leſt, 
by graſping at too vaſt a ſubject, I ſhould 
at laſt be compelled, as it frequently hap- 
pens, by accident or want of leiſure, to 
leave the whole work unfiniſhed : it will 
be ſufficient to remark, that the rules are 
in general the ſame, by whatever means 
the goods are legally in the hands of the 
poſſeſſor, whether by delivery from the 
owner, which is a proper bailment, or from 
any other perſon, by finding [x], or in 
conſequence of ſome diſtinct contract. 


[x] DoR. and Stud. dial. 2. ch. 38. Lord Raym. 909. 


917. See Ow. 141. 1 Leon, 224. 1 Cro. 219. Mal- 
grave and Ogden. 


—— 


(15) See Gibbon's Rom, Emp. vol. 8. p. 84, 85. 87. 
Sir 
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Sir Joun HoLT, whom every Engli/h- 
man ſhould mention with reſpect, and from 
whom no £Engl;/þ lawyer ſhould venture 
to diſſent without extreme difſidence, has 
taken a comprehenſive view of this whole 
ſubject in his judgment on a celebrated 
caſe (16), which ſhall ſoon be cited at 


Tength ; but, highly as I venerate his deep 


learning and ſingular ſagacity, I ſhall find 
myſelf conſtrained, in ſome few inſtances, 
to differ from him, and ſhall be preſump- 
tuous enough to offer a correction or two 


in part of the dactrine, which he pro- 


pounds in the courſe of his argument | y]. 


His diviſion of bailments into & ſorts 
appears, in the firſt place, a little inac- 


curate; for, in truth, his #/7þ fort is no 


more than a branch of his third, and he 


[o] Lerd Raym. 912, 


ONT. * ä . 


(16) Coggs v. Bernard, 2 Lord Raym. gog. See 
poſt, p. 58. and the caſe at full in the Appendix. 


might, 
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might, with equal reaſon, have added a 
ſeventh, ſince the fifth is capable of another 
ſubdiviſion. I acknowledge, therefore, but 
five ſpecies of bailment; which I ſhall now 
enumerate -and define, with all the Latin 
names, one or two of which Lord Holt 


has omitted. 1, DEPOSITUM, which is a [ 36 ] 


New diviſion 
and defini« | 


naked bailment, without reward, of goods 
to be kept for the bailor. 2. ManDaTUM, 
or commiſſion ; when the mandatary under- 
takes, without recompence, to do ſome act 
about the things bailed, or ſimply to carry 
them; and hence Sir Henry Fivcn di- 
vides bailment into wo ſorts, to fee, and 
to employ [2]. 3. CoMMODATUM, or 
loan for uſe ; when goods are bailed, with- 
out pay, to be v/ed for a certain time by 
the bailee. 4. PIGNORI ACCEPTUM 
when a thing is bailed by a debtor to his 
creditor in pledge, or as a ſecurity for the 
debt. 5. LocaTUuM, or Hiring, which is 


[x] Law, b. 2. ch. 18. 
always 


Law of de- 
poſits, 
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always for a reward; and this bailment is 
either, 1. /ocatio rei, by which the hirer 
gains the temporary uſe of the thing ; or, 
2. locatio operis faciendi, when work and 
labour, or care and pains, are to be per- 
formed or beſtowed on the thing delivered; 
or, 3. locatio operis mercium vehendarum, 
when goods are bailed for the purpoſe of 
being carried from place to place, either 
to a public carrier, or to a private per- 


ſon (17). 


I. The moſt ancient caſe, that I can 
find in our books, on the doctrine of 
Deros1Ts, (there were others, indeed, a 
few years earlier, which turned on points 
of pleading,) was adjudged in the eighth 
of Edward II. and is abridged by Fitz- 


—_ 


(17) This diviſion and claſſification of the different 
ſpecies of Bailment, will be conſidered by the ſtudent 
of the Engliſh law, as preferable both to Lord Holt's 
Analyſis and the Order of the Imperial Inſtitutes. See 
Vinnius in Inſtit. lib. 3. tit. 15. 
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Berbert. 
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berbert [a]. It may be called Bon1oN's 
caſe, from the name of the plaintiff, and 
was, in ſubſtance, this: An action of de- 
tinue was brought for /eals, plate, and 
jewels, and the defendant pleaded, © that 
the plaintiff had bailed to him a cheſt 
« to be kept, which cheſt was locked; that 


% eoithout informing the bailee of the con- 
« tents; that robbers came in the NIGHT, 
% broke open the defendant's chamber, and 
carried off the cheſt into the fields, where 
they forced the lock, and took out the 


e contents ; that the defendant was robbed 
cc 


* 


c 


«c 


at the ſame time of his own goods.” 
The plaintiff replied, “ that the jewels 
« were delivered, in a cheſt not locked, 
e to be reſtored at the pleaſure of the 


joined, 


La] Mayn. Edw, II. 275. Fitz. Abr. tit. Detinue, g. 


Upon 


«* bailor, and on 7his, it is ſaid, ue was 
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* the bailor himſelf took away the key, 


37 THE LAW OF BAfLMENTS.' 
Upon this caſe Lord Holi obſerves, © that 1 

t he cannot ſee, why the bailee ſhould not c 

* be charged with goods in a cheſt as well 

« as with goods out of a cheſt; for, ſays 

« he, the bailee has as little power over 

* them, as to any benefit that he might 

« have from them, and as great power 


cc 


« to defend them in one caſe as in the « 

« other [5].” The very learned judge 60 

was diſſatisfied, we ſee, with Sir Edward 6 

Coke's reaſon, ©* that, when the jewels ” 

« were locked up in a cheſt, the bailee ce 
: « was not, in fact, truſted with them [c].“ T 
3 Now there was a diverſity of opinion, upon 7 
{ 38 ] this very point, among the greateſt lawyers 6 

of Rome; for © it was a queſtion, whe- for 

ther, if a box ſealed up had been de- be 

J e polited, the box only ſhould be demand- To 
| « ed in an action, or the clothes, which ol 
L « it contained, ſhould alſo be ſpecified; the 
* une 


Ls] Lord Raym. 914. ([c] 4 Rep. 84. 


1 and 
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* and TREBATIUS inſiſts, that the box 
te only, not the particular contents of it, 
© muſt be ſued for; unleſs the things were 
« previouſly ſhewn, and then depolited : 
e but LABEO aſſerts, that he, who depo- 
“ fits the box, depoſits the contents of it; 
% and ought, therefore, to demand the 
& clothes themſelves. What then, if the 
e depotitary was ignorant of the contents ? 
* It ſeems to make no great difference, 
* ſince he took the charge upon himſelf; 
« and I am of opinion, ſays Ulp:an, that, 
although the box was ſealed up, yet an 
«* action may be brought for what it con- 
* tained [4].” This relates chiefly to the 
form of the libel; but, ſurely, caſes may 
be put, in which the difference may be 
very material as to the defence, Diamonds, 
gold, and precious trinkets, - ought, from 
therr nature, to be kept with peculiar care 
under lock and key: it would, therefore, 


[4] D. 86. 3. 3. 48: 


I be 
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be groſs negligence in a depoſitary to leave 
ſuch a depoſit in an open antichamber, and 
ordinary neglect, at leaſt, to let them re- 


main on his table, where they might poſſi- | 
bly tempt his ſervants; but no man can ; 
proportion his care to the nature of things, N 
without knowing them: perhaps, there- ( 
| fore, it would be no more than /light ' 
h neglect, to leave out of a drawer a box R 
or caſket, which was neither known, nor | 
5 could juſtly be ſuſpected, to contain dia- : 
; monds; and Domar (18), who prefers ; 
. the opinion of Trebatius, decides, * that, 
E * in ſuch a caſe, the depoſitary would J 
. * only be obliged to reſtore the caſket, 5 
f * as it was delivered, without being re- 5 
f . « ſponſible for the contents of it.” I con- 1 
I fels, however, that, anxiouſly as I wiſh n .. 
4 on all occaſions to ſee authorities reſpeCted, 1 
I and judgments holden ſacred, BoN ION“ 
k cale appears to me wholly incomprehen- 5 
N TI 


h (1) Civ, Law, lib. x. tit. 7. $ 1: 
* | ſible; 
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ſible ; for the defendant, inſtead of having 
been groſely negligent, (which alone could 
have expoſed him to an action,) ſeems to 
have uſed at leaſt ordinary diligence; and, 
after all, the loſs was occaſioned by a 
burglary, for which no bailee can be re- 
ſponſible without a very ſpecial under- 
taking. The plea, therefore, in this caſe 
was good, and the replication, 1dle; nor 
could I ever help ſuſpecting a miſtake in 
the laſt words 4% guod non; although 
Richard de Winchedon, or whoever was 
the compiler of the table to this Year-book, 
makes a diſtinction, that, “ if jewels be 
* bailed to me, and I put them into a 
* caſket, and hreves rob me of them in the 
* night-time, J am anſwerable; not, if 
© they be aehzvered to me in a cheſt /ealed 
* uþ;” which could never have been law; 
for the next oldeſt caſe, in the book of 
Aſſiſe, contains the opinion of Chief Juſtice 
THORPE, that © a general bailee to Keep 
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* is not reſponſible, if the goods be flolen, | 
[ 40 ] © without his gr, neglect [e];” and it 
appears, indeed, from Fi7zherbert, that the 


party was driven to this iſſue, © whether 


« the goods were taken away by robbers.” g 
t 

| Moſaiclaws, By the Maſaic inſtitutions, © if a man a 
* delivered to his neighbour MONEY or a 
« STUFF Zo keep, and it was f/tolen out of c 
“ his houſe, and the thief could not be d 
66 found, the mafter of the houſe was to c: 
* be brought before the judge, and to be 01 
« diſcharged, if he could {wear, that he f1 
* had not put his hand unto his neigh- lo 
* bour's goods [/], or, as the Roman lo 
author of the LEX DEI tranſlates it, Ni- be 
hi 


hil ſe nequiter geſſiſe | g]: but a diſtinQion 


ſeems to have been made between a ſtealing 


ſe] 29 Af. 28. Bro. Abr. i:. Bailment, pl. 7. 

L/] Exod. xxii. 7, 8. 

[g] Lib. 10. De Depoſito. This hook is printed is 
the ſame volume with the Tecde/fan Code, Paris, 1586. 


by 
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by day and a ſtealing by night [h]; and 
4 if CATTLE were bailed and ſtolen, (by 
« Jay, I preſume,) the perſon who had 
„ the care of them was bound to make 
« reſtitution to the owner [z];” for which 
the reaſon ſeems to be, that, when cattle 
are delivered 4 be Rept, the bailee is rather 
a mandatary than a depoſitary, and is, 
conſequently, obliged to uſe a degree of 
diligence adequate to the charge: now ſheep 
can hardly be ſtolen in the day- time with- 
out ſome neglect of the ſhepherd; and we 
find that, when Jacos, who was, for a 
long time at leaſt, a bailee of a different 
ſort, as he had a reward, loſt any of the 
beaſts intruſted to his care, LABAN made 


him anſwer for them“ whether ſtolen by 
* day or ſtolen by night [E].“ 


[>] Gen, xxxi. 39. [i] Exod. xzii. 12. 
[4] Gen, xxxtl. 39. 


v2 Notwith- 
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Notwithſtanding the high antiquity, ag 
well as the manifeſt good ſenſe, of the 
rule, a contrary doctrine was advanced 
by Sir EDWARD COKE in his Reports, 
and afterwards deliberately inſerted in his 


Commentary on LITTLETON, the great re- 
ſult of all his experience and learning 
namely, “that a depoſitary is reſponlible, 
* if the goods be ſtolen from him, unleſs 
© he accept them ſpecially 70 keep as bis 
© own,” whence he adviſes all depoſita- 
Ties to make ſuch a ſpecial acceptance [I.. 
This opinion, ſo repugnant to natural rea- 
ſon and the Jaws of all other nations, he 
grounded partly on ſome broken caſes in 
the Year-books, mere converſations on the 
bench, or looſe arguments at the bar; and 
partly on SoUTHCOTE's cafe, which he 
has reported, and which by no means war- 
rants his deduction from it. As I humbly 
concelve that caſe to be law, though the 


(/] 4 Rep. 83. b. 1 Inſt. 89. a. b. 
doctrine 
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as doctrine of the learned reporter cannot in 

he all points be maintained (19), I ſhall offer 

ed a few remarks on the pleadings in the 

bs, cauſe, and the judgment given on them, 

118 

My SouTHCOTE declared in detinue, that Southcote's 
8 he had delivered goods to BENNET, 0 be 35 
le, by him SAFELY #ept : the defendant con- | 42 ] 
el feſſed suo delivery, but pleaded in bar, 

bis that a certain perſon STOLE them out of 

© his poſſeſſion; the plaintiff replied, pro- 

1. teſting that he had not been robbed, that 

er: the perſon named in the plea was a SER“ 

he VANT of the defendant, and demanded 

in judgment; which, on a general demurrer 

the to the replication, he obtained. The 

ind « reaſon of the judgment, ſays Lord Cote, 

he * was, becauſe the plaintiff had delivered 

ar- &* the goods to be sAr ELT kept, and the 

bly = 5 

the 


(19) See 2 Ld. Ray. 911, and note (c), 912==914- 
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« defendant had taken the charge of them 
upon himſelf, by accepting them on 
„ SUCH a delivery.” Had the reporter 
ſtopped here, I do not ſee what poſſible 
objection could have been made; but his 
exuberant erudition boiled over, and pro- 
duced the frothy conceit, which has occa- 
ſioned ſo many refleQions on the caſe it- 
ſelf; namely, that 7% KEEP and 10 keep 
„ SAFELY are one and the ſame thing ;” 
a notion, which was denied to be law by 
the whole court in the time of Chief Juſtice 
Holt [m]. 


It is far from my intent to ſpeak in 
derogation of the great commentator on 
Lilileton; ſince it may truly be aſſerted of 
him, as Quintihan ſaid of CIck RO, that 
an admiration of his works is a ſure mark 


of ſome profictency in the ſtudy of the 


[+] Ld, Raym. 911. margin. 
| law; 
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law (26); but it muſt be allowed, that his 
profule learning often ran wild, and that 
he has injured many a good caſe by the 
vanity of thinking to improve them. 


The pleader, who drew the replication 
in Southcote's caſe, muſt have entertained 


i. _—_— 


8 


— 


(20) © Ille ſe profeciſſe ſciat, cui Cicero valde 


4 placebit.“ Inſtit. Orat, lib. 10. c. 1. §6. Among 


the orators and ſtateſmen of the ancient world, none 
bas eſtabuſhed a fairer claim to the «pplauſe and gra- 
titude of poſterity than Cicero: his orations are mo- 
dels of all that is to be admired and ſtudied in elo- 
quence—his other valuable productions have tranſ- 
mitted the beſt precepts of the rhetorical ſcience, and 
the moral wiſdom of a mind that, amidſt the moſt 
important public avocations, careiully and profoundly 
noted every circumſtance illuſtrative of the duties of 
men. Tunis example ſhould not be forgotten by thoſe 
who are moſt buſily engaged in the purſuits of ho- 
nourable ambition: knowledge acquired by intercourſe 
with mankind is of the higheſt practical value, and 
when communicated under the ſanction of reſpectable 
talents and character, will not be imparted in vain. 


Thus might many great men ſecure a celebrity inde- 


pendent of the caprice of contemporary applauſe, and 
cloſe the ſcene of lite with the conſcious exclamation 
of the poet, © Exegi monumentum æte perennius.” 


an 


42 


[ 43] 
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an idea, that the blame was greater, if a 
fervant of the depoſitary ſtole the goods, 
than if a mere flranger had purloined them; 
ſince the defendant ought to have been more 
on his guard againſt a perſon, who had fo 


N 


1717... ͤK ˙ A ĩᷣͤ- ß -A 


bi many opportunities of ſtealing ; and it was 

g his own fault, if he gave thoſe opportuni- 
ties to a man, of whoſe honeſty he was 
not morally certain: the court, we find, 
rejected this diſtinction, and alſo held the 
replication informal, but agreed, that no 
advantage could be taken on a general de- 
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murrer of ſuch informality, and gave judg- 
ment on the ſubſtantial badneſs of the 


37 plea [J. If the plaintiff, inſtead of re- 
x plying, had demurred to the plea in bar, : 
| he might have inſiſted in argument, with ; 
' reaſon and law on his fide, © that, although 
| | * a general bailee to keep be reſponſible for 1 
9 © GROSS neglect only, yet Bennet had, by 
* * a ſpecial acceptance, made himſelf an- 


il L] 1 Cro. 815, 9 
| « ſwerable 
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THE LAW OF BAILMENTS, 


e ſwerable for ORDINARY neglect at leaſt; 


ee that it was ordinary neglect to let the 
goods be ſlolen out of his poſſeſſion, and 
« he had not averred that they were ſtolen 
«* without his default; that he ought to 
% have put them into a ſafe place, accord- 
„ ing to his undertaking, and have kept 
„the key of it himſelf; that the Hecial 
«© bailee was reduced to the claſs of a 
* conduftor operisr, or a workman for hire; 
and that a tailor, to whom his employer 
« has delivered lace for a ſuit of clothes, 
ﬆ is bound, if the lace be /olen, to reitore 
the value of it [o].“ 


A 
* 


Le] ** Alia eſt furti ratio; id enim non caſui, {ed levi 
ce culpæ, fermè aſcribitur.”” Gerhefr. Comm. in L Coa- 
tractus, p. 145 Sce D. 17. 2. 52. 3. where, ſays he 
annotator, Adv ſds /atrones p-ùm prodeſt cuſtodia; 
& acverſus furem prodeſſe poteſt, ſi quis advigilet.” See 
al ſo Por H. Conrat de Lonage, n. 429. and Contrat de Pret 
a uſage, n. 53. So, by Joſtice Cotte/more *©* Si jeo grante 
„ byens a un home a garder a mon oeps, fi les byens per 
& ſon me/garde font embles, il ſera charge a moy de meſmes 
& les byens, mez s'il ſoit re de m: times les byeus, il eſt 
es excuſable per le ley. 10 Hen. VI. 21. 


15 would 


This reaſoning | 
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[44] 


' would not have been juſt, if the bailee had 


THE LAW OF BAILMENTsS. 


pleaded, as in Bonion's caſe, that he had 
been robbed by violence, for no degree of 
care can, in general, prevent an open rob- 
bery: impeths prædonum, ſays ULPIAN, à 
nullo prægʒtantur. 


Mr. Juſtice Pow IL, ſpeaking of South. 
cote's caſe, which he denies to be law, 
admits, that, if a man Wer undertake 
* Hpecially to keep goods SAFELY, that is 
% a warranty, and will oblige the bailee 


to keep them ſafely againſt perils, where 


* he has a remedy over, but not againſt 
* thoſe where he has no remedy over [y]. 
One is unwilling to ſuppoſe, that this learned 
judge had not read Lord Coke's report with 
attention; yet the caſe, which he puts, is 
preciſely that which he oppoſes, for Ben- 
net did undertake © to keep the goods 
« SAFELY; and, with ſubmiſſion, che 


[y] Ld. Raym. 912. 


degree 


toe 


THE LAW OF BAILMENTS., 


degree of care demanded, not the remedy 
over, is the true meaſure of the obligation; 
for the bailee might have his appeal of rob- 
bery, yet he is not bound to keep the goods 
againſt robbers without a moſt expreſs agree- 
ment [y]. This, I apprehend, is all that 
was meaned by St. GERMAN, when he 
ſays, © that, if a man have nothing for 


8 keeping the goods bailed, and promiſe, 


at the time of the delivery, to reſtore 
them /afe at his peril, he is not reſpon- 
“ ſible for mere caſualties [7];” but the 
rule extracted from this paſſage, * that 2 
« ſpecial acceptance ty keep SAFELY will 
* not charge the bailee againſt the acts 
% of wwrong-deers {[s},” to which purport 
HoBART alſo and CRoKke are cited, is 


too general, and muſt be confined to acts 
of violence, 


[2] 2 Sho. pl. 166. 
Ir] Dock. and Stud. dial. 2. chap, 33, 
L/] Com. 135. Ld. Raym. 915. 
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THE LAW OF BAILMENTS; 


IT cannot leave this point without re. 
marking, that a fenant at will, whoſe in- 
tereſt, when he has it rent-free, the Roman; 
called PRECARIUM, ſtands in a ſituation 


exactly parallel to that of a depoſitary; o 
for, although the contract be for his b--Wih /* 
nefit, and, in ſome inſtances, for his be- fi 
nefit only, yet he has an zntereft in the : 07 
land till the will is determined, © and, our W w 
“ law adds, it is the folly of the leſſor, i 5 ſe 
e he do not reſtrain him by a ſpecial ; ti 
« condition :” thence it was 1 1 
the Counteſs of Shrewſbury's' "caſe, „that ; V7 
“ an action will not lie againſt a tenant | be 
«* at will generally, if the houſe be burne th 
* through his neglect [7]; ” bur, ſays Ju Ai. 
tice Powell, * had the action been founded af 
e on a ſpecial undertaking, as that, in con- of 
„ fideration that the leſſor would let hin 7: 
„ live in the houſe, he would deliver i co. 
« up in as good repair as it then was in vic 


[e] 5 Rep. 13, b. 
0 ford 


THE LAW OF BAILMENTS., 


T {ich an action would have been main- 


e tainable []. 


It being then eſtabliſhed, that a bailee 
of the jirft ſort is anſwerable only for a 
fraud, or for groſs neglect, which is con- 


2 8 3 * * * — E 


ſidered as evidence of it, and not for ſuch 
ordinary inattentions as may be compatible 
with geod faith, if the depoſitary be him- 
ſelf a careleſs and inattentive man; a queſ- 
tion may ariſe, whether, if proof be given, 
that he is, in truth, very thoughtful and 
vigtlant in his own concerns, he is not 
bound to reſtitution, if the depoſit be loſt 
through his neglect, either ona or 


J T St TON 


flight; and it ſeems ealy to ſupport the 
affirmative; ſince in this caſe the meaſure 
of diligence is that, which the bailee uſes 
in bis own affairs. It muſt, however, be 
confeſſed, that the character of the indi- 
vidual depoſitary can hardly be an object 


[«] Ld, Raym. 911. 
of 


Rules and 
| Exceptions. 
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of judicial diſcuſſion: if he be lightly or 


THE LAW OF BAILMENTS, 


even ordinarily negligent in keeping the 


goods depoſited, the favourable preſump- l 
tion is, that he is equally neglectful of 0 
his own property; but this preſumption, V 
like all others, may be repelled; and, if b 
it be proved, for inſtance, that, his houſe t 
being on fire, he ſaved his own goods, tl 

ur 


and, having time and power to ſave alſo 
thoſe depoſited, ſuffered them to be burned, 
he ſhall reſtore the worth of them to the 
owner [w]. If, indeed, he have time 
to ſave only one of two cheſts, and one 
be a depoſit, the other his own property, 
he may juſtly prefer his own; unleſs that 


ar 


contain things of fmall comparative value, ba 
and the other be full of much more pre- to 
cious goods, as fine linen or ſilks; in 4 
which caſe he ought to ſave the more va- =1 

61 } 


luable cheſt, and has a right to claim in- 


[ww] Por R. Contrat de D#pit, n. 29. Stiernh. de Ju 
Suton. I. 2. c. 5. 


demni- 


THE' LAW OF BAILMENTS, 


demnification from the depoſitor for the 
loſs of his own. Still farther; if he com- 
mit even a gro/s negle& in regard to his 
own goods as well as thoſe bailed, by 
which both are loſt or damaged, he cannot 
be ſaid to have violated good faith, and 
the bailor muſt impute to his own folly 
the confidence which he repoſed in ſo 
improvident and thoughtleſs a perſon | x]. 


To this principle, that a depoſitary is 
anſwerable only for groſs negligence, there 
are ſome exceptions, 


Firſt, as in Southcote's caſe, where the 
bailee, by a ſpecial agreement, has engaged 
to anſwer for leſs: ©* Si quid nominatim 
* convenit,” ſays the Roman lawyer, vel 
© plus vel minus in ſingulis contractibus, 
hoc ſervabitur quod initio convenit ; le- 


[x] Bratt. 99, b, Juſtin, Inſt, I, LO tit. 15. 
K gem 


[48 ] 


THE LAW OF BAILMENTS. 


et gem enim contractui dedit [ y];” but 

the opinion of CELsUs, that an agree, 

ment 10 diſpenſe with deceit is void, ag 

being contrary to good morals and de- 

5 cency, has the aſſent both of Ulpian and 
| our Engliſh courts [x]. 


Secondly; when a man ſpontaneouſly 
and officiouſly propoſes to keep the goods 
of another, he may prevent the owner fron 
intruſting them with a perſon of more ap- 
proved vigilance ; for which reaſon he tale 
upon himſelf, according to JULIAN, th 
pe riſk of the depaſit, and becomes reſponſible 
5. : at leaft for ordinary neglect, but not ft 
mere caſualties [a]. 


Where things are depoſited through | 
58 neceſſity on any ſudden emergence, as ai 


[3] I. Contractus, 23, D. de reg jur. 
Lz] Doct. and Stud. dial. 2. chap. 38. 


[a] D. 16. 3. 1. 35. 


fire 


THE LAW or BAILMENTS. 


fire or a ſhipwreck, M. Le Brun inſiſts, 
„“ that the depoſitary mult anſwer for 4% 
« than gross neglect, how careleſs ſoever 
© he may be in his own affairs; ſince 
e the preceding remark, that a man, wit 
repoſes confidence in an improvident perſon, 
« muſt impute any loſs to his own folly, 
„ig inapplicable to a caſe where the de- 
« polit was not optional; and the law 
ceaſes with the reaſon of it [b];” but that 
is not the only reaſon; and, though it is 


* 


- 


o 


an additional misfortune, for a man in 
extreme haſte and deep diſtreſs to light 
upon a ſtupid or inattentive depoſitary, 
yet I can hardly perſuade myſelf, that 
more than perfect good faith is demanded 
in this caſe, although a violation of that 
faith be certainly more criminal than in 
other cales, and was therefore puniſhed 
at Rome by a forfeirure of the double 
value of the goods depoſited. 


[5] De la Preſtation des Fautes, p. 77. 
K 2 In 
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TUE LAW OF BAILMENTS. 


In theſe circumſtances, however, a be- 
nevolent er of keeping another's pro- 
perty for a time would not, I think, bring 
the caſe within 7wu/an's rule before- men- 
tioned, ſo as to make the perſon offering 
anſwerable for gb, or even ordinary, 
negligence; and my opinion is confirmed 
by the authority of LABEO, who requires 
no more than good faith of a negotiorum 
geſlor, when © aff: Qione coactus, ne bona 
% mea diſtrahantur, negotiis ſe meis ob- 
“ tulerit.“ 


Thirdly; when the bailee, improperly 
ealled a depoſitary, either . irefly demand; 
and receives a reward for his care, or takes 
the charge of goods in conſequence of ſome 
lucrative contract, he becomes anſwerable 
for ordinary neglect; ſince, in truth, he 
is in both caſes a conductor operis, and 
lets ot his mental ſahour at a juſt price: 
thus, when cluthes are left with a man, 


Who 
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THE LAW OF BAIEMPNTS«: 


who is paid for the uſe of his bath, or 
a trunk with an inn-keeper or his ſervants, 


or with a ferryman, the bai'ees are as 
much bound to indemnify the owners, if 
the goods be loſt or damaged through 
their want of ordinary circumſpection, as 
if they were to receive a ſtipulated re- 
compence for their attention and pains ; but 
of this more fully, when we come to the 
article of hiring. 


Fourthly; when the /azlce alone receives 
advantage from the depoſit, as, if à thing 
be borrowed on a future event, and de- 
poſited with the. intended borrower, until 
the event happens, becauſe the owner, 
perhaps, is likely to be abſent at the 
time, ſuch a depoſitary muſt anſwer even 
for /iight negligence; and this bailment, 
indeed, is rather a /car than a depoſit, in 
whatever light it may be conſidered by 
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the parties. Suppoſe, for example, that 


not, in ſtrict propriety, depoſits, the ex- 


THE LAW OP BAILMENTS, 


Charles, intending to appear at a maſked 
ball expected to be given on a future 


night, requeſts George to lend him a dreſs 
and jewels for that purpoſe, and that 
George, being obliged to go immediately 


into the country, deſires Charles to keep 
the dreſs till his return, and, if the ball 
be given in the mean time, to wear it; 


this ſcems to be a regular /oan, although 


the original purpoſe of borrowing be fu- 
ture and contingent, 


Since, therefore, the two laſt caſes are 


ceptions to the general rule» are reduced 
to two only; and the ſecond of them, I 
conceive, will not be rejected by the 
Engliſb lawyer, although I recollect no 
deciſion or dictum exactly conformable to 
the opinion of Julian. 

Clearly 


THE LAW OF BAILMENTS. 


Clearly as the obligation to reflore a 
depoſit flows from the nature and defini- 
tion of this contract, yet, in the reign of 
ErL1ZABETH, when it had been adjudged, [ 51 ] 
conſiſtently with common ſenſe and com- 
mon honeſty, © that an action on the caſe 
lay againſt a man, who had not per- 
“ formed his promiſe of redelivering, or 
« delivering over, things bailed to him,“ 
that judgment was rever/ed; and, in the 
ſixth year of James, judgment for the 
plaintiff was arreſted in a caſe exactly ſi- 
milar [c]: it is no wonder that the pro- 
feſſion grumbled, as Lord HoLT ſays, at 
ſo abſurd a reverſal ; which was itſelf moſt 


2 
* 

0 } 
© 
* 
8 
” 
5 
Py , 
5 

- 

* 1 
' ", 
* 
4 
Q 
IJ 


juſtly reverſed a few years after, and the 
firſt deciſion ſolemnly eſtabliſhed [&]. 
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Among the curious remains of Aitic law, Greelan and 
Arabian 


which philologers have collected, very lit- laws. 


lc] Yelv. 4. 50. 128. 
[4] 2 Cro. 667, Wheatley and Leu. 


* 4 


N +8 
7 


5r THE LAW OF BAILMENTS. 


tle relates to the contracts which are the 
ſubject of this Eſſay; but I remember to 
have read of DEMOSTHENES, that he was 
advocate for a perſon, with whom three 
men had depoſited ſome valuable utenſil, 
of which they were joint-owners; and the 
depoſitary had delivered it to one of them, 
of whoſe knavery he had no ſuſpicion; 
upon which the other #200 brought an ac- 
tion, but were nonſuited on their own 
evidence, that there was a third bailor, 
whom they had not joined in the ſuit; 
for, the truth not being proved, Demeſthene; 
inſiſted, hat his client could not legally re- 
f 52 ] fore the depofit, unleſs all three proprietor: 
were ready to receive it; and this doctrine 
was good at Rome as well as at Athens, 
when the thing depoſited was in its na- 


ture incapable of partition: it is alſo law, 
I apprehend, in Weſtminſter-hall [e]. 


ſe] D. 16. 3. 1. 36. Bro. Abr. zi, Bailment, pl. 4. 
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THE LAW OF BAILMENTS. 


The obligation to return a depoſit faith- 
fully was, in very early times, holden 
ſacred by the Creeks, as we learn from 
the ſtory of GLavcus (21), who, on 

conſult- 


— — — — — 
RR 


(21) He conſulted the Delphian oracle to know 
if, by a falſe oath, he could ſafely withhold a depo- 
fit, that had been intruſted to his care, from the true 
owner; and received the following anſwer :; 


© Taarx Emnmuttiors T9 4 Ur lx d 3105 
© "Opry vix vga, Y XH Aniroucyzs 

© Opr* ire bavartis ys x; cbugroy irs hvope 

* AM 0pxe rd ic bl cvwrumcty 8 4 Xeizecy 

© Or e npaenc; of here, 1798 ACN 
© Euupapas ini7n yoinrg K cor anailg* 

© Avdeo; o evogns 7e αẽ, de α⁰νE,Ez 


Terrified by this denunciation, Glaucus implored 
the forgiveneſs of the oracle, for harbouring his deſign 
of perjury and fraud, but was anſwered that to meditate 
and commit the crime were equal degrees of turpitude. 
The moral of the reſponſe is juſt and perſpicusus: in 
deciding private queſtions the ancient oracles were, 
probably, ſeldom influenced by fear or corruption; 
on political occaſions, the ingenuity of the managers of 
the vehicle was exerciſed in framing anſwers equivo- 
cally adapted both to flatter, the views of ambition, 
and to preſerve the credit of prophetic infallibility. 


The 


conſulting the oracle, received this anſwer, 
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cc 
* that it was criminal even to harbour a 60 
* thought 8 
The frequency of introducing tales and fables in 2 
popular harangues among the ancients, is well known Mi w. 
to the claſſical reader, Leutychides of Sparta, who i «« 
told the ſtory in queſtion to the Athenians, to in- K 
duce them to reſtore ſome hoſtages, who were ſaid i 
to be un juſtly detained, added, that Glaucus, though ; 6e 
he gave up the depoſit, was puniſhed by the vengeance 5 
of the Gods. The ſtory, however, failed of its in- 
tended effect, the application of the Spartan ambaſ. : 
ſador being unſucceſsful. The Atrenians certainly WW 21f 
did not want ſuperſtition, but they had, probably, wit i 
enough to ſee that the ſtory was not a caſe in point. 5 Br 
The ſatire in which Juvenal introduces his alluſion 5 ex 
to the ſtory, is replete with the moſt dignified and tut 
impreſſive morality. After deſcribing the manners of 
an earlier and more virtuous period, he exhibits the Co 
contraſt of relaxed integrity in a modern and dege- 
nerate age ;— 
Nunc fi depoſitum non inficietur amicus . 
«« $1 reddat veteram cum tota ærugine follem 
« Prodigioſa fides.”— | 
The puniſhment of guilt by the ſtings of conſcienc? wh, 
is finely deſcribed ; and 
linc 


« Pena autem vehemens, ac multo ſævior illis, 
& Quas et Cœlitius gravis invenit aut Rhadamanthus, 
« Nctte dieque ſuum geſtare in pectore teſtem.“ 


This 
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my « thought of with-holding depoſited goods 
* ei from the owners, who claimed them /];“ 
bt and a fine application of this zniver/al law 


— 


. is made by an Arabian poet contemporary 
es in 


own with JUSTINIAN, who remarks, * that 
who “ life and wealth are only depoſited with 
In- 
+ ſaid 
ough 
£ ance 
s in- 
nbaſ. 
2inly 
„ wit 
it. 

FFP exprelles it by the Roman word, Manda- 


« us by our Creator, and, /ike all other 
& depoſits, muſt in due time be reſtored.” 


Il. Employment by COMMISSION was Law of 


: mandates; 
alſo known to our ancient lawyers; and 


BRACTON, the beſt writer of them all, 


7 bo ESA OBI. IO 


d and zum; now, as the very eſſence of this 
ers of 


ts the 
dege- 


contract is the graluitous performance of 


(F] Herod, VI. 86. Jov. Sat. XIII. 199. 
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This valuable poet is, almoſt, the only ſatiriſt 
who appears to have laſhed vice for the ſake of virtue, 
and whoſe language preſerves the conſiſtent gravity of 
lincere reptoof. 
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it by the bailee, and as the term commiſſion 
is alſo pretty generally applied to bailees, 
who receive Hire or compenſation for their 
attention and trouble, I ſhall not ſcruple 
to adopt the word MAND TE as appro- 
priated in a limited ſenſe to the ſpecies of 
bailment now before us; nor will any con- 
fuſion ariſe from the common acceptation 
of the word in the ſenſe of a judicial 
command or precept, which 1s, in truth, 
only a ſecondary and inaccurate uſage of 
it. The great diſtinction then between 
one ſort of mandate and a depofit is, that 
the former lies in feſance, and the latter, 
ſimply in cuſtody: whence, as we have 
already intimated, a difference often ariſes 
between the degrees of care demanded in 
the one contract and in the other; for, 
the mandatary being conſidered as having 
engaged himſelf to uſe a degree of diligent! 
end attention adequate to the performance 
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of his undertaking, the omiſſion of ſuch 
diligence may be, according to the nature 
of the buſineſs, either ordinary, or ſlight, 
neglect; although a bailee of this ſpecies 
ought regularly to be anſwerable only for 
a violation of good faith. This is the com- 
mon doctrine taken from the law of UL=- 
PIAN; but there ſeems, in reality, to be 
no exception in the preſent caſe from the 
general rule; for, ſince good faith itſelf 
obliges every man 70 perform his actual 
engagements, it of courle obliges the man- 
datary to exert himſelf in proportion to 
the exigence of the affair in hand, and 
neither to do any thing, how minute ſo— 


ever, by which his employer may ſuſtain 


damage, nor mit any thing, however in- 
conſiderable, which the nature of the act 
requires g]: nor will a want of ability 


to 
[z] Lord Raym. 910. (22) 


a — 


(22) See the caſe of Shiells v. Blackburne, 1 H. 
Black, Rep, 158, where this rule is importantly 
qualified 
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for the contracting party; for, though the 
law exafs no impoſſible things, yet it may 
juſtly require that every man ſhall knoy 
his own ſtrength before he undertakes to 
do an act, and that, if he delude another 
by falſe pretenſions to ſkill, he ſhall be 
reſponſible for any injury that may be 
occaſioned by ſuch deluſion. If, indeed, 
an unſkilful man yield to the preſſing in- 
ſtances of his friend, who could not other- 
wiſe have his work performed, and engage 


3 ge res 


reluctantly in the buſineſs, no higher de- 
gree of diligence can be demanded of him 


#27737) n 4 0 Le is 7 
a> b 2 „ ͤ TRE LET 4.14 n 


than a fair exertion of his capacity. 


It is almoſt needleſs to add, that a man- 
datary, as well as a depoſitary, may bind 


— 


„ * 


- 
— 
I — — 


qualified by the decifion, that a mandatary, not 
rece ving any reward for his trouble, nor being by 
prefe ſſion impliedly ſk ful in the buſineis vndertzken, 
mel not be liable to an aQion if he perform his 
commiſlion hend fide and to the beſt of his knowledge. 
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himſelf by a Hecial agreement to be an- 
ſwerable even for caſualties; but that nei- 
ther the one nor the other can exempt 
himſelf by any ſtipulation from reſponſi- 
bility for fraud, or, its equivalent, groſs 
neglect. 


A diſtinction ſeems very early to have 
been made in our law between the zon- 
feſance, and the misfeſance (23), of a con- 
ductor operis, and, by equal reaſon, of a 
mandatary ; or, in other words, between 
a total failure of performing an executory 
undertaking and a culpable neglect in ex- 
ecuting it; for, when an action on the caſe 
was brought againſt a carpenter, who, 
having undertaken to build a new houſe 
for the plaintiff within a certain time, 
bad not built it, the court gave judgment 


5— 
— —_— 


(23) See the caſe of Elſee v. Gatward, 5 Term 
Rep. 143. where the principles upon which this diſ- 
tinction is founded are fully inveſtigated, 
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ſance. 
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of nonſuit ; but agreed, that, if the de. 


fendant had built the houſe negligently 
and ſpoiled the timber, an action againſt 
him would have been maintainable 5). 
However, in a ſubſequent reign, when a 
fimilar action was commenced againſt one 
WaTkins for not building a mill accord- 
ing to his undertaking, there was a long 
converſation between the judges and the 
bar, which Chief Juſtice Babington at length 
interrupted by ordering the defendant's 
counſel either to plead or to demur ; but 
Serjeant Rolf choſe to plead ſpecially, and 
iſſue was taken on a d:/charge of the agree- 
ment [z]. Juſtice Martin objeed to the 
action, becauſe no tort was alledged ; and 
he perſiſted warmly in his opinion, which 
ſeems not wholly irreconcilable to that of 


[3] Yeard. 11 Hen. IV. 43. (24) 


[] Yearb. 3 Hen. VI. 36. b. 37. a. Stath. Abr. tit. 
Actions fur le cas, pl. 20. 


ME. — . * r 4 — 


(24) 5 Term Rep. 150. 
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his two brethren; for in the caſes, which 
they put, a ſpecial injury was ſuppoſed to 


be occaſioned by the non-performance of. 


the contract. 


Authority and reaſon both convince me, 
that Martin, into whole opinion the reporter 
recommends an inquiry, was wrong in his 
objection, if he meaned, as Juſtice Cokain 
and the Chief Juſtice ſeem to have under- 
ſtood him, that no ſuch action would lie 
for nonfeſance, even though ſpecial damage 
had been lated. His argument was, that 
the action before them ſounded in covenant 
merely, and required a ſpecialty to ſupport 
it; but that, if the covenant had been 
changed into a fort, a good writ of treſpaſs 
on the caſe might have been maintained : 
he gave, indeed, an example of misfeſance, 
but did not controvert the inflaaces, which 
were given by the other judges, 


L It 
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It was not alledged in either of the 


caſes juſt cited, that the defendant was , 
to receive pay for the feſance of his work; T 
but, ſince both defendants were deſcribed ce 
as actually in trade, it was not, perhaps, of 
intended, that they were to work for ac 
nothing : I cannot, however, perſuade my- ſo 
ſelf, that there would have been any dif- m. 
ference, had the promiſes been purely gra- jul 
tuitous, and had a ſpecial injury been fer 
cauſed by the breach of them. Suppoſe, plc 
for inſtance, that Robert's corn- fields are que 
ſurrounded by a ditch or trench, in which ſuſt 
the water from a certain fpring uſed to a | 
have a free courſe, but which has of late inju 
been obſtructed by ſoil and rubbiſh ; and whi 
that Robert informing his neighbour Henn to 
of his intention ſpeedily to clear the ditch, thor 
Henry offers and undertakes immediately act 
to remove the obſtruction and repair the to t 
banks without reward, he having buſineß BF nos, 
of the fame Kind to perform on his own 1 


. . grounds: 


THE LAW OF BAILMENTS, 


grounds: if, in this caſe, Zenry neglect 
to do the work undertaken, “and the 
& water, not having its natural courle, 
% overflow the fields of Robert and ſpoil 
4 his corn,” may not Robert maintain his 
action on the caſe? Moſt aſſuredly; and 
ſo in a thouſand inſtances of proper bail- 
ments that might be ſuppoſed, where a 
Juſt reliance on the promiſe of the de- 
fendant prevented the plaintiff from em- 
ploying another perſon, and was conſe- 
quently the cauſe of the loſs which he 
ſuſtained [&]; for it is, as it ought to be, 
a general rule, that, for every damnum 
injurid datum, an action of ſome ſort, 
which it is the province of the pleader 
to adviſe, may be maintained; and al- 
though the gratuitous performance of an 
act be a benefit conterred, yet, according 
to the juſt maxim of PauLus, Adjuvari 
nos, non decipi, beneficio oportet [I]: but 


Lt] Yearb. 19 Hen. VI. 49. [/] D. 13.6. 17. 3. 
122 the 
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the /pecral damage, not the aſſumption, is 
the cauſe of this action; and, if notice be x 
given by the mandatary, before any damage Wl t 


incurred, and while another perſon may be c 
employed, that he cannot perform the work, \ a 
no proceſs of law can enforce the per- b 
formance of it | 0 
it 

A caſe in Brock, made complete from | th 
the Lear- book, to which he refers, cem 8 © 


directly in point; for, by Chief Juſtice 
FINEUX, it had been adjudged, that,“ it 
« man aſſume to build a houſe for me £ 
© by a certain day, and do not build it, 
« and I ſuffer damage by his nonfeſanct, if 
„ ſhall have an action on the caſe, 2 f 
« well as if he had done it amiſs:” bu 
it is poſſible, that Fineux might ſuppo on 


a conſideration, though none be men 1 del 
tioned [m]. de, 
L Bro. Abr. tir. Adion ſur le Caſe, 72. (25) 1 e 

( 


(25) 5 Term Rep. 143. : 
Action 


om 
"ems 
tice 
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Actions on this contract are, indeed, 
very uncommon, for a reaſon not ex- 
tremely flattering to human nature ; be- 
cauſe it is very uncommon to undertake 
any office of trouble without compenſation : 
but, whether the caſe really happened, 
or the reward, which had actually been 
ſtipulated, was omitted in the declaration, 
the queſtion * whether a man was re- 
* ſponſtible for damage to certain goods 
e occaſioned by his negligence in perform- 
„ ing a GRATUITOUS promiſe, came 
before the court, in which Lord Holt pre- 
ſided, ſo lately as the ſecond year of 
Queen ANNE; and a point, which the 
firſt elements of the Roman law have ſo 
fully decided, that no court of judicature 
on the Continent would ſuffer it to be 
debated, was thought in ENGLAND 70 
deſerve, what it certainly received, very 
great conſideration [u]. 


I] Ld. Raym. gog—920. 1 Salk, 26, Com. 133. 


Farr, 13. 131. 528, 
L 3 The 
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C2ſe of | The caſe was this: BERNARD had aſ- 

„ {.. | 

Bernard. ſumed teithout pay ſafely to remove ſeveral 
caſks of brandy from one cellar, and lay 
them down /afzly in another, but managed 
them ſo negligently, that one of the caſks 
was ſtaved. After the general iſſue joined, 
and a verdict for the plaintiff Cocos, a 
motion was made in arreſt of judgment 
on the irrelevancy of the declaration, in 
which it was neither alledged, that the 
"defendant was to have any recompence fir 
his pains, nor that he was a common por. 

[ 59 ] ter: but the court were unanimouſly cf 
opinion, that the action lay; and, 2 
it was thought a matter of great conſe- 
quence, each of the judges delivered his 
opinion ſeparately. 


The Chief Juſtice, as it has before been 
intimated [ſo], pronounced a clear, me- 
thodical, elaborate argument; in which 
he diſtinguiſhed bailments into fix ſorts, 
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and gave a hiſtory of the principal au- 
thorities concerning each . of them. This 
argument is juſtly repreſented by my 
learned friend, the annotator on the Fir/t 
Inſtitute, as © a moſt maſterly view of 
« the whole ſubject of bailment | ];” 
and, if my little work be conſidered merely 


as a commentary on it, the ſtudent may, 


[?] Hargr. Co. Litt. 89. b. n. 3. The prof-flion muſt 
lament the neceſſary ſuſpenſion of this valuable work (26). 


—_— 


(26) Perhaps it may be thought ſuperfluous to in- 
timate, that the cauſe of this regret no longer exiſts, 
the publication alluded to having been ſince com- 
pleated by Mr, Butler. The editorial labours of the 
learned gentleman who enjoyed the friendſhip of our 
author, extend to very nearly half the work, (ſee Mr. 
Hargrave's Addreſs to the Public, iſt Inſtit. 13th 
edition,) and it has, upon the whole, been executed 
ſo much to the ſatisfaction of the profeſſion, that a 
compariſon of the merits of the two reſpectable editors 
would be invidious, “ et vitula tu dignus, et hic:“ 
if the extenſive legal learning and profound reaſon- 
ing (ſometimes a little recherchs) of Mr. Hargrave 
-xcite the admiration of the ſtudious lawyer, he can- 
not but reſpect the manly ſenſe and uſeful induftry of 
Mr. Butler. | 


L 4 perhaps, 


39 


59 


[60] 


THE LAW OF BAILMENTS, 


perhaps, think, that my time and atten- 


tion have not been unuſefully beſtowed. 


For the deciſion of the principal caſe, 
it would have been ſufficient, I imagine, 
to inſiſt, that the point was not new, but 
had already been determined; that the 
writ in the REGISTER, called, in the 
ſtrange dialect of our forefathers, De Pipd 
vini cariandd [y], was not ſimilar, but 
identical; for, had the reward been tlie 
eſſence of the action, it muſt have been 
inſerted in the writ, and nothing would 
have been left for the declaration but the 
ſtating of the day, the year, and other 
circumſtances; of which Rafſtell exhibits 
a complete example in a writ and declara- 
tion for negligenily and improvidently plani- 
ing a quickſet bedge, which the defendant 
had promiſed to raiſe, without any conſi- 


ſg! Reg. Orig. 110. a. ſce alſo 110. b. De «quo ith 
firmo ſanando, and De columbari reparanao. 


aeration 


R 4 OY * 


Ty 
1 
N 


* 
Ay 
. 
as of 
EY 4 
1 
” we 
3 
8 
55 
= 
2 
Wn 
5 
2 
1 
3 
1 
7 


THE LAW OF BAILMENTs. 


deration alledged; and iſſue was joined on 
a traverſe of the negligence and improvi- 
dence [r]. How any anſwer could have 
been given to theſe authorities, I am at 
a loſs even to conceive: but, although it 
is needleſs to prove the ſame thing twice, 
yet other authorities, equally unanſwer- 
able, were adduced by the court, and ſup- 
ported with reaſons no leſs cogent; for 


nothing, ſaid Mr. Juſtice Powell empha- 


tically, ig law, that is not reaſon (27); 
a maxim, in theory excellent, but in prace 
tice dangerous, as many rules, true in 
the abſtract, are falſe in the concrete; for, 
ſince the reaſon of Titius may, and fre- 
quently does, differ from the reaſon of 
Septimius, no man, who is not a lawyer, 
would ever know how to act, and no 


man, who is a lawyer, would in many 


[r] Raft. Entr. 13. b. 


(27) 2 Ld. Raym. 911. 
inſtances 
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inſtances know what to adviſe, unleſs ! 

courts were bound by authority, as firmly A 

as the pagan deities were ſuppoſed to be b 

bound by the decrees of fate. t 

11 

Now the regſon aſſigned by the learned I 

judge for the caſes in the Regiſter and tl 

Yeor-books, which were the ſame with a 

Coggs and Bernard, namely, © that the 1 

* party's SPECIAL afſump/it and under- n 

e taking obliged him /o to do the thing tt 

that the bailor came to no damage by M 2 

{ 61 ] © his neglect,“ ſeems to intimate, that tx 

the omiſſion of the words /alvo et ſecu bi 

would have made a difference in this caſe, | ad 

4 as in that of a depoſit; but I humby fi 

Þ contend, that thoſe words are implied by by 
3 the nature of a contract which lies in /:-M 
: fance, agreeably to the diſtinction witi : 

4 which I began this article. As judgment, . oh 
N indeed, was to be given on the record . 

merely, it was unneceſſary, and might : 4 

ö | have Wl tic 
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have been improper, to have extended 
the propoſition beyond the point then 
before the court; but I cannot think that 
the narrowneſs of the propoſition in this 
inſtance affects the general doctrine, which 
I have preſumed to lay down; and, in 
the ſtrong caſe of the ſhepherd, pho. had 
a flock to keep, which he ſuffered through 
negligence to be drowned, neither a reward 
nor a ſpecial undertaking are ſtated [s]: 
that caſe, in the opinion of Juſtice Ton- 


fend, depended upon the diſtinction be- 


eween a bargain executed and executory ; 
but I cannot doubt the relevancy of an 


action in the ſecond caſe, as well as the 


firſt, whenever adtual damage is occaſioned 


by the nonfeſance [u] (28). 


[s] Vearb. 2 Hen. VII. 11. 


[e] Stath. Abr. tit. Accions ſur le cat, pl. 11. By Juſ- 
tice Paſton, . ft un ferrour face covenant ove moy de fer- 
N 


There 


1 — 


(28) See *“ Paley's Principles of Moral and Poli- 
tical Philoſophy,” b. 3. ch. 12. where the ſubject 
| 4 of 
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There ſeems little neceſſity after this, to 
mention the caſe of Powtuary and Walton, 
the reaſon of which applies directly to the 
preſent ſubject; and, though it may be 
objected that the defendant was ſtated as 
a farrier, and muſt be preſumed to have 
acted in his trade, yet Chief Juſtice Rolle 
intimates no ſuch preſumption ; but ſays 
expreſsly, that © an action on the caſe 
* lies upon this matter, 20h. alledging 
% any conſideration : for the negligence 1s 
&* the cauſe of action, and not the 4 


& ſumpſit [u].” 


« rer mon chival, jeo die qe fil ze ferra mon chival, un- 
© core jeo averai accion ſur mon cas, qar en ſon default 
« peraventure mon chival eſt perie.“ 


[e] 1 Ro. Abr. 10, 


—— — r 


— 


ce of commiſſions“ is conciſely, but very intelligently 
treated. The public are much indebted to this writer 
for the elucidation of moral and political topics in a 
manner that “ comes home to men's buſineſs and 
& boſums,” 


A bail- 
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A bailment without reward to. carry 
from place to place is very different from 
a mandate to perform a work ; and, there 
being nothing to take it out of the ge- 
neral rule, I cannot conceive that the 
bailee is reſponſible for 4% than gro/7 
neglect, unleſs there be a Hecial accept- 
ance : for inſtance, if Stephen deſire Phi- 
lib to carry a diamond-ring from Briſtol 
to a perſon in Zondon, and he put it 
with bank-notes of his own into a letter- 
caſe, out of which it is flolen at an inn, 
or ſeized by a robber on the road, Philip 
ſhall not be anſwerable for it; although a 
very careful, or, perhaps, a commonly pru- 
dent, man would have kept it in his purſe 
at the inn, and have concealed it fome- 
where in the carriage; but, if he were 
to ſecrete bis own notes with peculiar vi- 
gilance, and either leave the diamond in 
an open room, or wear it on his finger 
in the chaiſe, I think he would be bound, 


in 
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in caſe of a loſs by ſtealth or robbery, 


to reſtore the value of it to Stephen : every 
thing, therefore, that has been expounded 
in the preceding article concerning depoſits, 
may be applied exactly to this fort of bail- 
ment, which may be conſidered as a ſub- 
diviſion of the ſecond ſpecies. 


Since we have nothing in theſe caſes 
analogous to the judgments of znfamy, 
which were often pronounced at Rome 
and Athens, it is hardly neceſſary to add, 
what appears from the ſpeech of CIcERO 
for S. Ngſcius of Ameria, that © the an- 
« cient Romans conſidered a mandatary as 
&« infamous, if he broke his engagement, 
e not only by actual fraud, but even by 


& more than ordinary negligence [w]. 


[ww] “ In privatis rebus, fi quis rem mandatam non 

e modo malitioffus geſſiſſet, ſui quæſtũs aut commodi cauſa, 

* verum etiam negligentias, eum majores ſummum admi- 

ce fiſfe dedecus exiſtimabant: itaque mandati conſtitutum 

« eſt judicium, non minis turpe quam Firti,” Pro 8. 
Roſc. p. 116, C/. 
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As to exceptions from the rule concern- 
ing the degree of neglect, for which a 
mandatary is reſponſible, almoſt all that 
has been advanced before in the article 
of depoſits, in regard to a ſpecial conven- 
tion, a voluntary offer, and an intereſt 
accruing to both parties, or only to the 
bailee, may be applied to mandates: an 
undertaker of a work for the benefit of 
an abſent perſon, and without bis knows- 


ledge, is the negotiorum geſior of the ei- 
vilians, and the obligation reſulting from 
his implied contract has been incidentally 
mentioned in a preceding page. 


III. On the third ſpecies of bailment, 
which is one of the moſt uſual and moſt 
convenient in civil ſociety, little remains 
to be obſerved; becauſe our own, and the 
Roman, law are on this head perfeQly 
coincident, I call it, after the French 
lawyers, loan for uſe, to diſtinguiſh it from 
their 
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their loan for conſumption, or the MUTUUM pil 
of the Romans; by which is underſtood tur 

the lending of money, wine, corn, and Other bai 

things, that may be valued by number, rio 

weight, or meaſure, and are to be reſtored pie 

only in equal value or quantity [x]: this bai 

latter contract, which, according to St, and 

GERMAN, is moſt properly called a lo, the. 
does not belong to the preſent ſubject; Ne. 

but it may be right to remark, that, à har 
the ſpecific things are not to be returned, row 

the 


the ab/o/ute property of them is transferred 
to the borrower, who muſt bear the loſ 
of them, if they be deſtroyed by wreck, 


[x] Doct. and Stud. dial. 2. ch. 38. Bradt. gg. 2. b. 


In Ld. Raym. 916. where this paſſage from Bracton 11 a avail 
cited by the Chief Juſtice, nutuam is printed for commoda- Wil = 
tam; but what then can be made of the words ad Isa : 
reflituendam? There is certainly ſome miſtake in the paſ- ; * de 
ſage, which muſt be very ancient, for the oldeſt MS. that y te 
I have ſeen, is conformable to Tortel's edition. I ſuſpett : 

the omiſſion of a whole line after the word precium, where Was 
the manuſcript has a full point; and poſſibly the ſentence Mien 
omitted may be thus ſupplied from Juſtinian, whom Brac- 
ton copie: © At is, qui zutuum accepit, obligatus rem · apac 


« ret,” fi forte incendio, & c. III. 3. 13. 2. 


pillage, 
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pillage, fire, or other inevitable misfors 
tune. Very different is the nature of the 
bailment in queſtion; for a horſe, a cha- 
riot, a book, a greyhound, or a fowling- 
piece, which are lent for the uſe of the 
bailee, ought to be redelivered /pecrfically ; 
and -the owner muſt abide the loſs, if 


r $3? $35 Sgt 


fhey periſh through any accident which a 
very careful and vigilant man could not 
have avoided. The negligence of the bor- 


, 43 

ed, rower, who alone receives benefit from 
red the contract, is conſtrued rigorouſly, and, 
los although /ight, makes him liable to in- 


demnify the lender; nor will his incapa- 


ity to exert more than ordinary attention 
avail him on the ground of an impoſſibility, 
* which the laws, ſays the rule, never 
demands; for that maxim relates mere- 
y to things ab/olutely impoſſible; and it 
was not only very poſſible, but very expe- 
Went, for him to have examined his own 
Wapacity of performing the undertaking, 

wm: before 


0 ²˙ y TW RES AE 
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THE LAW OF BAILMENTS. 


before he deluded his neighbour by en- 
gaging in it: if the lender, indeed, was 
not deceived, but perfectly knew the qua- 
lity, as well as age, of the borrower, he 
muſt be ſuppoſed to have demanded no 
higher care than that of which /uch a 
perſon was capable; as, if Paul lend a fine 
horſe to a raw youth, he cannot exact the 
ſame degree of management and circum- 
ſpection, which he would expect from a 
riding-maſter, or an officer of dragoons [q]. 


From the rule, that a borrower is an- 
ſwerable for light neglect, compared with 
the diſtinction before made between ſim- 
ple theft and robbery [x], it follows, that, 
if the borrowed goods be ſolen out of his 
poſſeſſion by any perſon whatever, he 
muſt pay the worth of them to the lender, 
unleſs he prove that they were purloined 


DO] Dumoulin, tract. De a quod intereſt, n. 185. 
[Lz] See p. 44. and note [0]. 
notwith- 


Nas 
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notwithſtanding his extraordinary care. 
The example given by Julian, is the 
firſt and belt that occurs: Caius borrows 
a ſilver ewer of Titius, and afterwards 
delivers it, that it may be ſafely reſtored, 
to a bearer of ſuch approved fidelity and 
warineſs, that no event could be leſs ex- 
pected than its being ſtolen ; if, after all, 
the bearer be met in the way by ſcoun- 
drels, who contrive to fteal it, Caius ap- 
pears to be wholly blameleſs, and Titius 
It ſeems 
hardly neceſſary to add, that the ſame 
care, which the bailee is bound to take 
of the principal thing bailed, muſt be ex- 
tended to ſuch acceſſory things as belong 


has ſuffered damnum ſiue injurid. 


to it, and were delivered with it: thus a 
man who borrows a watch, is reſponſible 


for /light neglect of the chain and ſeals. 


Although the laws of Rome, with which 
thoſe of England in this reſpect agree, 


M 2 moſt 
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moſt expreſsly decide, that a borrower, 
uſing more than ordinary diligence, /hall 
not be chargeable, i there be a force which 
be cannot refit [a], yet PUFFENDORF em- 
ploys much idle reaſoning, which I am 
not idle enough to tranſcribe, in ſupport 
of a new opinion, namely, © that the bor- 
© rower ought to indemnify the lender, 
« if the goods lent be deſtroyed by fire, 
“ ſhipwreck, or other inevitable accident, 
« and without his fault, unleſs his own 
« periſh with them:” for example, if 
Paul lend William a horſe worth thirty 
guineas to ride from Oxford to London, 
and William be attacked on a heath in 
that road by highwaymen, who kill or 
ſeize the horſe, he is obliged, according 
to Puffendorf and his annotator, to pay 
thirty guineas to Paul, The juſtice and 
good ſenſe of the contrary deciſion are 
evinced beyond a doubt by M. PoTHiER, 


(4 D. 44. 7. I. 4 Ld. Raym, 916. 
who 


not 
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who makes a diſtinction between thoſe 
cales, where the loan was the occaſion 
merely of damage to the lender, who 
might in the mean time have ſuſtained 
a loſs from other accidents, and thoſe, 
where the loan was the ſole efficient cauſe 
of his damage [6]; as if Paul, having 
lent his horſe, ſhould be forced in the 
interval by ſome preſſing buſineſs to hire 
another for himſelf; in this caſe the bor- 
rower ought, indeed, to pay for the hired 
horſe, unleſs the lender had voluntarily 
ſubmitted to bear the inconvenience cauſed 
by the loan; for, in this ſenſe and in this 
inſtance, a benefit conferred ſhould not be 
injurious to the benefaftor. As to a con- 
dition preſumed to be impoſed by the 
lender, that he would not abide by any 
loſs occaſioned by the lending, it ſeems the 
wildeſt and moſt unreaſonable of preſump- 


[5] Poth. Prz: à Uſage, n. 55, Puf. with Barbeyrac's 
notes, b. 5. c. 4. 5 6. 
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THE LAW OF BAILMENTS. 


tions: if Paul really intended to impoſe 
ſuch a condition, he ſhould have declared 
his mind; and I perſuade myſelf, that 
William would have declined a favour ſo 


hardly obtained. 


Had the borrower, indeed, been im- 
prudent enough to leave the high road 
and paſs through ſome thicket, where 
robbers. might be ſuppoſed to lurk, or 
had he travelled in the dark at a very 
unſeaſonable hour, and had the horſe, in 
either caſe, been taken from him or killed, 
he muſt have indemnified the owner; for 
irreſiſtible force is no excuſe, if a man put 
himſelf in the way of it by his owa 


raſhneſs. This is nearly the caſe, cited 
by St German from the Summa Roſella, 
where a loan muſt be meaned, though we. 
the word deps/itum be erroneouſly uſed [c]; at 1 
and it 1s there decided, that, if the bor- ane 


(e] Deck. and Stad. where before cited, 
rower 


THE LAW OF BAILMENTS., 


rower of a horſe will imprudently ride 
by a rutnous houſe in manifeſt danger of 


falling, and part of it actually fall on the 


horſe's head, and kill him, the lender is 
entitled to the price of him; but that, if 
the houſe were in good condition and fell 
by the violence of a ſudden hurricane, the 
bailee ſhall be diſcharged. For the ſame, 
or a ſtronger, reaſon, if Milliam, inſtead 
of coming to London, for which purpoſe 
the horſe was lent, go towards Bath, or, 
having borrowed him for a week, keep 
him for a month, he becomes reſponſible 
for any accident that may befal the horſe 
in his journey to Bath, or after the ex- 
piration of the week [4]. 


Thus, if Charles, in a caſe before put [e], 
wear the maſked habit and jewels of George 
at the ball, for which they were borrowed, 
and be robbed of them in his return home 


[4] Ed. Raym, 915. [e] P. 50. 
M 4 at 
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THE LAW OF BAILMENTS. 


at the uſual time and by the uſual way, 
he cannot be compelled to pay George the 
value of them; but it would be otherwiſe, 
if he were to go with the jewels from the 
theatre to a gaming-houſe, and were there 
to loſe them by any caſualty whatever, 
So, in the inſtance propoſed by Gaius in 
the Digeſt, if ſilver utenſils be lent to a 
man for the purpole of entertaining a 
party of friends at ſupper in the metro- 
polis, and he carry them into the country, 


there can be no doubt of his obligation 


to indemnify the lender, if the plate be 
loſt by accident however irreſiſtible. 


There are other caſes, in which a bor- 
rower 1s chargeable for inevitable miſchance, 
even when he has not, as he legally may, 
taken the whole riſk upon himſelf by 


expreſs agreement. For example, if the 
houſe of Caius be in flames, and he, be- 


ing able to ſecure one thing only, ſave 
an 


„ A A ] a Wa AS 
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ay, an urn of his own in preference to the 
the filver ewer, which he had borrowed of 
ile, Titius, he ſhall make the lender a com- 
the penſation for the loſs; eſpecially if the 
ere ewer be the more valuable, and would 
ver. conſequently have been preferred, had he 
in been owner of them both: even if his 


urn be the more precious, he muſt either 

leave it, and bring away the barrowed 

velſel, or pay Titus the value of that [70 
which he has loſt; unleſs the alarm was 

ſo ſudden, and the fire ſo violent, that 

no deliberation or ſelection could be juſt- 

ly expected, and Caius had time only to 

ſnatch up the firſt utenſil that preſented 

itſelf, 


Since openneſs and honeſty are the ſoul 
of contracts, and ſince © a ſuppreſſion of 
* truth is often as culpable as an expreſs 
& falſehood,” I accede to the opinion of 
M. Pothier, that, if a ſoldier were to bor- 
an TOW 
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THE LAW OF BAILMENTS, 


row a horſe of his friend for a battle 
expected to be fought the next morning, 
and were to conceal from him, that his own 
horſe was as fit for the ſervice, and if 
the horfe ſo borrawed were ſlain in the 
engagement, the lender ought to be in- 
demniſied; for probably the diſſimula- 
tion of the borrower induced him to lend 
the horſe; but, had the ſoldier opcnly 
and frankly acknowledged, that he was 
umwilling to expoſe his own horſe, ſince, 
in caſe of a loſs, he was unable to pur- 
chafe another, and his friend, neverthe- 
leſs, had generouſly lent him one, the 
lender would have run, as jn other in- 
ſtances, the riſk of the day, 


If the bailee, to uſe the Roman expreſ- 
fion, be IN MORA, that is, if a legal de- 
mand have been made by the bailor, he 
muſt anſwer for any caſualty that hap- 


pens after the demand; unleſs in caſes 
where 


he 


ſes 
e 
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where it may be ſtrongly preſumed, that 
the ſame accident would have befallen the 
thing bailed, even if it had been reſtored 
at the proper time; or, unleſs the bailee 
have legally tendered the thing, and the 
bailor have put himſelf in mord by refuſing 
to accept it: this rule extends of courſe 
to every ſpecies of bailment. 


“% Whether in the caſe of a valued loan, 
or where the goods lent are e//imated at 
a certain price, the borrower muſt be 
* conſidered as bound in all events to re- 
* ſtore either the things lent or the value 


1 
« of them,“ 


is a queſtion upon which the 
civilians are as much divided, as they are 
upon the celebrated clauſe in the law 
Contrafus : five or fix cammentators of 
high reputation enter the liſts againſt” as 
many of equal fame, and each fide diſ- 
plays great ingenuity and addreſs in this 
juridical tournament. D' Avezan ſupports 


the 
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THE LAW OF BAILMENTS. 


the affirmative, and Pothier the negative; 
but the ſecond opinion ſeems the more rea- 
ſonable. The word PERICULUM, uſed by 
Ulptan, is in itſelf equivocal: it means 
hazard in general, proceeding either from 
accident or from neglect; and in this latter 
ſenſe it appears to have been taken by the 
Roman lawyer in the paſſage which gave 
birth to the diſpute. But, whatever be 
the true interpretation of that paſſage, I 


cannot ſatisfy myſelf, that, either in the 
Cuſtomary Provinces of FRANCE, or in 


ENGLAND, a borrower can be chargeable 
for all events without his conſent unequivo= 


cally given: if William, indeed, had ſaid to 


Paul alternatively, “ I promiſe, on my re- 


e turn to Oxford, either to reſtore your 


© horſe or to pay you thirty guineas,” he 
muſt in all events have performed one part 
of this disjunctive obligation /]; but, if 
Paul had only ſaid, © the horſe, which 1 


I/ Palm. 551, 
&* lend 


THE LAW OF BAILMENTS., 


« lend you for this journey, is fairly 
« worth thirty guineas, no more could 
be implied from thoſe words, than a de- 
ſign of preventing any future difficulty 
about the price, if the horſe ſhould be 
killed or injured through an omiſſion of 
that extraordinary diligence which the 
nature of the contract required, 


Beſides the general exception to the 
rule concerning the degrees of neglect, 
namely, Si guid convenit vel plus vel minus, 
another is, where goods are lent for a 
uſe, in which the lender has @ common 
intereſt with the borrower: in this caſe, 
as in other bailments veciprocally advan- 
tageous, the bailee can be reſponſible for 
no more than ordinary negligence; as, if 
Stephen and Philip invite ſome common 
friends to an entertainment prepared at 
their joint expence, for which purpoſe 
Philip lends a ſervice of plate to his 

14 compa- 
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THE LAW OF BAILMENTS. 


companion, who undertakes the whole 
management of the feaſt, Stephen is ob- 
liged only to take ordinary care of the 
plate; but this, in truth, is rather the 
innominate contract do wut facias, than a 


proper loan. 


Agreeably to this principle, it muſt be 
decided, that, if goods be lent for the 


ſole advantage of the lender, the borrower 


is anſwerable for gro/s neglect only; as, 
if a paſſionate lover of muſic were to 


lend his own inſtrument to a player in a 
concert, merely to augment his pleaſure 
from the performance ; but here again, 
the bailment is not ſo much a loan, as a 
mandate; and, if the muſician were to 
play with all due ſkill and exertion, but 
were to break or hurt the inſtrument with- 
out any malice or very culpable negli- 
gence, he would not be bound to indem- 
nify the amateur, as he was not in want 


of 


THE LAW OF BAILMENTS, 


of the inſtrument, and had no particular 
deſire to uſe it. If, indeed, a poor artiſt, 
having loſt or ſpoiled his violin or flute, 
be much diſtreſſed by this loſs ; and a bro- 
ther-muſician obligingly, though volunta- 
rily, offer to lend him his own, I cannot 
agree with DESPEISSES, a learned advo- 
cate of Montpelier and writer on Roman 


law, that the player may be leſs careful 


of it than any other borrower : on the 


contrary, he is bound, in conſcience at 
leaſt, to raiſe his attention even to a higher 
degree; and his negligence ought to be 
conſtrued with rigour. 


By the law of Moses, as it is com- 
mouly tranſlated, a remarkable diſtinQtion 
was made between the loſs of borrowed 
cattle or goods, happening in the ad/ence, 
or the preſence, of the OWNER ; for, ſays 
the divine legiſlator, © if a man borrow 
'* avght of his neighbour, and it be hurt 

4 «c or 
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THE LAW OF BAILMENTS. 


«© or die, the owner thereof not being with 
« it, he ſhall ſurely make it good; but 
« if the owner thereof be with it, he ſhall 
not make it good [g]:“ now it is by 


no means certain, that the original word 
ſignifies the owner, for it may ſignify the 


poſſefſor, and the law may import, that 


the borrower ought not to loſe fight, 
when he can poſſibly avoid it, of the 
thing borrowed; but if it was intended 
that the borrower ſhould always anſwer 


for caſualties, except in the caſe, which 


muſt rarely happen, of the owner's pre- 
ſence, this exception ſcems to prove, that 


no caſualties were meaned, but ſuch as 
exiracordinary care might have prevented; 
for I cannot fee, what difference could 
be made by the preſence of the owner, 
if the force, productive of the injury, 
were wholly irreſiſtible, or the accident 
inevitable, 


[g] Exod. xxii. 14, 15. 


An 


at 
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An old Athenian law is preſerved by 
Demoſthenes, from which little can be ga- 
thered on account of its generality and 
the uſe of an ambiguous word [V]: it 
is underſtood by Petit as relating to guard- 
ians, mandataries, and commiſſioners ; and 


it is cited by the orator in the caſe of a 


guardianſhip. The Athenians were, pro- 
bably, ſatisfied with ſpeaking very gene- 
rally in their laws, and left their juries, 
for juries they certainly had, to decide 
favourably or ſeverely, according to the 
circumſtances of each particular caſe. , 


IV. As to the degree of diligence which 
the law requires from a pawnee, I find 
myſelf again obliged to diſſent from Sir 
Edward Coke, with whoſe opinion a ſimi- 
lar liberty has before been taken in regard 


[5] nan av xabonue tics Aeg SOMNGOKUEL WIE ey euros 
ixt. Reiſce's edition, 855. 3. Here the verb Abi 
may imp!y gt, or ordinary, neglect; or even fraud, as 
Petit has rendered it, 


N | to 
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4 Doctrine of to a depoſitary ; for that very learned man 


r Lord Coke : . X 

5 denied. Jays it down, that, “ if goods be delivered 
A “ to one as a gage or pledge, and they | 
„ & be /tolen, he ſhall be diſcharged, becauſe a 
« he hath a property in them; and, zhere- 
3 fore, he ought to keep them no otherwiſe 
5 than his own [:]: I deny the firſt pro- c 
os polition, the reaſon, and the concluſion, 


| Since the bailment, which is the ſubjed 
* of the preſent article, is beneficial to the 
| Fatwnee by ſecuring the payment of his 
debt, and to the pazenor by procuring him 
credit, the rule which natural reaſon pre- 
ſcribes, and which the wiſdom of nations 
has confirmed, makes it requiſite for the 
perſon to whom a gage or pledge is bailed, 
to take ordinary care of it; and he mul 
conſequently be reſponſible for ordinary 
neglect [+]. This is expreſsly holden by 


. 

— 

1 
7 
4 


— ＋ — ag Ad 7 
9238 2 ou d 
"4 


wes 
- 


My 


] 1 Inſt, 89. a. 4 Rep. 83. b. 
| I A] Bract. 99. b. 
5 | BRACTON; 


jan 
red 
hey 
uſe 
eres 
wif 
pro- 


Jet 

the 
his 
him 
pre- 
tions 
the 
H 
muſt 
nary 


n by 


TON; 


THE LAW OF BAILMENTS. 


BRACTON; and, when I rely on his au- 
thority, I am perfectly aware that he 
copied Juſtinian almoſt word for word, 
and that Lord Holt, who makes conſi- 
derable uſe of his Treatiſe, obſerves three 
or four times, that he was an / au- 
« thor [/];” but, although he had been 
a civilian, yet he was alſo a great common- 
lawyer, and never, I believe, adopted the 
rules and expreſſions of the Romans, ex- 
cept when they coincided with the laws 
of England in his time: he is certainly the 
bet of our juridical claſſics; and, as to 
our ancient authors, if their doctrine be 
not law, it muſt be left to mere hiſtorians 
and antiquaries; but, if it remain unim- 
peached by any later deciſion, it is not 
only equally binding with the moſt recent 
law, but has the advantage of being ma- 
tured and approved by the collected ſaga- 


city and experience of ages. The doctrine 


JJ] Ld. Raym. 915, 916. 919. 
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THE LAW OF BAILMENTS. 


in queſtion has the full aſſent of Lord 
Holt himſelf, who declares it to be © /uff- 
« cjent, if the pawnee uſe true and ordi- 
% nary diligence for reſtoring the goods, 
& and that, ſo doing, he will be indemni- 
e fied, and, notwithſtanding the loſs, ſhall 
i reſort to the pawnor for his debt (29).” 
Now it has been proved, that “ a bailee 
“ cannot be conſidered as uſing ordinary 
“ diligence, who ſuffers the goods bailed 
© to be taken by /ealth out of his cul- 


t“ tody [m];” and it follows, that © a 


% pawnee ſhall 0 be diſcharged, if the 
% pawn be ſimply Holen from him ;*” but 
if he be forcibly robbed of it without his 
fault, his debt ſhall not be extinguiſhed, 


The paſſage in the Roman inſtitutes, 
which Bracton has nearly tranſcribed, by 


Lu] P. 44. note [o]. 


15 — * 
— 
—_ — 


(29) Ld. Raym. 917. 
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no means convinces M. LE BRUN, that 
a pawnee and a borrower are not re- 


76 


ſponſible for one and the ſame degree of [77] 


negligence; and it is very certain that 
Ulpian, ſpeaking of the Actio pignoratitia, 
uſes theſe remarkable words: Venit in 
„ bac actione et dolus et culpa ur in 
« commodato, venit et cuſtodia; vis major 
* non venit.” To ſolve this difficulty 
Noodt has recourſe to a conjectural emen- 
dation, and ſuppoſes UT to have been 
inadvertently written for Ar; but, if this 
was a miſtake, it muſt have been pretty 
ancient, for the Greek tranſlators of this 
ſentence uſe a particle of ſimilitude, not 
an adverſative: there ſeems, however, no 
occaſion for ſo hazardous a mode of eri- 
ticiſm. Ulp:ian has not ſaid, © valis culpa 
* gualis in commodato;* nor does the 
word UT imply an exact reſemblance : 
he meaned, that a pawnee was anſwer- 
able for neglef, and gave the firſt in- 

N 3 ſtance 


Conjectural 
criticiſm of 
Noodt. 
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ſtance that occurred of another contract, 
in which the party was likewiſe anſwer- 


„ | 
. 

5 able for neglect, but left the ſort or degree | 
3 of negligence to be determined by his ge- | 
1 neral rule; conformably to which he him- ö 
*s ſelf expreſsly mentions PIGNUS among 
„ other contracts reciprocally uſeful, and di- 


2, tinguiſhes it from COMMODATUM, whence 
8 the borrower /olely derives advantage [ul. 


# Caſe in the It is rather leſs eaſy to anſwer the caſe 
$ Able. in the Book of Aſſiſe, which ſeems wholly 


ſubverſive of my reaſoning, and, if it 


= fot 
gf 
by * 


* 


ſtand unexplained, will break the har- 
[ 78 ] mony of my ſyſtem [o]; for there, in 


Sane 4. 


RR — — — þ 


an action of detinue for a hamper, which 
had been bailed by the“ plaintiff to the 
defendant, the bailee pleaded, “ that it 
« was delivered to him in gage for a 
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1 * certain {ſum of money ; that he had put 
; 3 * 1t among his other goods; and that al 


Sf [=] Before, p. 16. [0] 29 Aff. pl. 28. 
F h IO 6e together 


THE LAW OF BAILMENTsS. 


ce together had been flolen from him :” 
now, according to my doctrine, the plain- 
tiff might have demurred to the plea 
but he was driven to reply, © that he ten- 
* dered the money before the Healing, and 
* that the creditor refuſed to accept it,” 
on which fact iſſue was joined; and the 
reaſon aſſigned by the Chief Juſtice was, 
that, © if a man bail goods to me 70 keep, 
and I put them among my own, I ſhall 
* not be charged if they be Holen. To 
this caſe I anſwer: firſt, that, if the court 
really made no difference between a pawwnee 


taken; for which aſſertion I have the au- 
thority of Bracton, Lord Holt, and St. 
German, who ranks the taker of a pledge 
in the ſame claſs with a hirer of goods [p]; 
next, that in a much later caſe, in the 
reign of Hen. VI., where a hiring of cuf= 
tody ſeems to be meaned, the diſtinction 


[#] Dog. and Stud. dial, 2. ch. 38. 
N 4 between 


and a depoſitary, they were indubitably miſ- 
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THE LAW OF BAILMENTS., 


between a theft and a robbery is taken 


agreeably to the Roman law [q]; and, 
laſtly, that, although in the ſtrict pro- 
priety of our Eugliſb language, to fleal 
is to take clande/iinely, and to rob is to 
ſeize by violence, correſponding with the 
Norman verbs embleer and robber, yet thoſe 
words are ſometimes uſed inaccurately; 
and I always ſuſpected, that the caſe in 


the Book of Aſſiſe related to a robbery, or 


a taking with force; a ſuſpicion confirmed 
beyond any doubt by the judicious Brock, 
who abridges this very caſe with the fol- 
lowing title in the margin, Que ſerr 
al perde, quant les biens ſont robbes Ir]: 
and in a modern work, where the old caſes 
are referred to, it appears to have been 
ſettled, in conformity to them and to reaſon, 
* that if the pawn be laid up, and the 
* pawnee be robbed, he ſhall not be an- 


[4] Before, p. 44. note [e]. 
Lr] Abr, zit. Bailment, pl. 7. 
« ſwerable: 


THE LAW OF BAILMENT3, 


* ſwerable [s]:” but Lord Cote ſeems to 
have uſed the word len in its proper 
ſenſe, becauſe he plainly compares a pawn 
with a depoſit. 


If, indeed, the thing pledged be taken 
openly and violently through the fault of 
the pledgee, he ſhall be reſponſible for it ; 
and, after a tender and refuſal of the mo- 
ney owed, which are equivalent to actual 
payment, the whole property is infkantly re- 
veſted in the pledgor, and he may conſe- 
quently maintain an action of trover [?]: 
it is ſaid in a moſt uſeful work, that by 
ſuch tender and refuſal the thing pawned 
* ceaſes to be a pledge and becomes a 
* depofit [u];” but this muſt be an error 

[5] 2 Salk. 522. 

Le] 29 Aſſ. pl, 28. Yelv. 179. Ratcliff and Davis. 

L] Law of N Prius, 72. (30) 


em 


— unn. 


(30) In the ſubſequent editions of that work, the 
words & and becomes a depoſit” are omitted. 
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THE LAW OF BAILMENTS, 


of impreſſion ; for there can never be a 
depofit without the owner's conſent, and 
a depojitary would be chargeable only for 


I. 80] gro, negligence, whereas the pawnee, 


Lord Coke's 
reaſons con- 


telied, 


whoſe ſpecial property is determined by 
the wrongful detainer, becomes liable in 
all poſſible events to make good the thing 
loſt, or to relinquiſh his debt [ww]. 


The reaſon given by Coke for his doc- 


trine, namely, © becauſe the pawnee has 


& a property in the goods pledged,” is ap- 
plicable to every other ſort of bailment, 
and proves nothing in regard to any par- 
ticular ſpecies; for every bailee has a tem- 
porary qualified property in the things of 
which poſſeſſion is delivered to him by 
the bailor, and has, therefore, a poſſeſſory 
action or an appeal in his own name 
againſt any ſtranger who may damage or 


Fw] Ld. Raym. 917. 
purloin 


THE LAW OF BAILMENTS, 


purloin them [x]. By the Roman law, 
indeed, even the poſſeſſion of the de- 
« poſitary was holden to be that of the 
„ perſon depoſiting ;” but with us the 
general bailee has unqueſtionably a [muted 
property in the goods intruſted to his care : 
he may not, however, % them on any 
account without the conſent of the owner, 
either expreſsly given, if it can poſſibly 
be obtained, or at leaſt ſtrongly preſumed ; 
and this preſumption varies, as the thing 
is likely to be better, or worſe, or not at 
all affected, by uſage; ſince, if Caius de- 
poſit a /etting-dog with Titins, he can 
hardly be ſuppoſed unwilling that the dog 
ſhould be uſed for partridge-ſhooting, and 
thus be confirmed in thoſe habits which 
make him valuable; but, if clothes or linen 
be depoſited by him, one can ſcarce ima- 
gine that he would ſuffer them to be worn; 
2nd on the other hand it may juſtly be 


[x] Vearb. 21 Hen, VII. 14. b. 15. a. 
inferred, 
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THE LAW OF BAILMENTS: 


inferred, that he would gladly indulge 71. 
tius in the liberty of uſing the books of 
which he had the cuſtody, ſince even mo- 


derate care would prevent them from being 


injured. In the ſame manner it has been 
holden, that the pawnee of goods, which 
will be impaired by uſage, cannot uſe 
them; but it would be otherwiſe, I ap- 
prehend, if the things pawned actually 
required exerciſe and a continuance of 


habits, as ſporting-dogs and horſes: if 


they cannot be hurt by being worn, they 
may be uſed, but at the peril of the 
pledgee; as, if chains of gold, ear-ringy, 
or bracelets, be left in pawn with a lady, 
and ſhe wear them at a public place, and 
be robbed of them on her return, ſhe muſt 
make them good: “if ſhe keep them in 
© a bag, ſays a learned and reſpectable 
writer, © and they are /tolen, ſhe ſhall 
not be charged [ y];” but the bag could 


D! Law of NM Prius, 72, 


hardly 
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THE LAW OF BAILMENTS., 


hardly be taken privately and quietly with- 
out her omiſſion of ordinary diligence ; and 
the manner in which Lord Holt puts the 
caſe eſtabliſhes my ſyſtem, and confirms 
the anſwer juſt offered to the caſe from 
the Year-book; for, „if ſhe keep the 
« jewels,” ſays he, © /ocked up in her cabi- 
* net, and her cabinet be broken open, and 
* the jewels taken thence, ſhe will not be 
“ anſwerable [z].“ Again; it is ſaid, that, 
where the pawnee 1s at any expence to 
maintain the thing given in pledge, as, if 
it be a horſe or a cow, he may ride the 
horſe moderately, and milk the cow re- 
gularly, by way of compenſation for the 
charge [a]; and this doctrine muſt be 
equally applicable to a general bailee, who 
ought neither to be injured nor benefited 
in any reſpect by the truſt undertaken by 
him; but the Roman and French law, 


more agreeably to principle and analogy, 


[z] Ld. Raym, 917. [a] Ow. 124. 
permits 
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permits indeed both the pawnee and the 
depoſitary to milk the cows delivered to 
them, but requires them to account with 
the reſpective owners for the value of the 
milk and calves, deducting the reaſonable | 
charges of their nouriſhment [5]. It fol- WF 
lows from theſe remarks, that Lord Cole 
has aihgned an inadequate reaſon for the 
degree of diligence which is demanded cf 
a pawnee; and the true reaſon is, that 
the law requires nothing extraordinary of 
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him. 


But, if the receiver in pledge were the 


only bailee who had a ſpecial property in 
the thing bailed, it could not be logically 


; | inferred, © that, zherefore, he ought to 
by « keep it merely as his own: for, even 
A if Caius have an abſolute undivided pro- 
Y perty in goods, jointly or in common with 
R | Seßlimius, he is bound by rational, as well 
ti 


[5] Poth. De; Gt, n. 47. Nantifſement, n. 35. 
| as 


THE LAW OP BAILMENTS., 


as poſitive, law to take more care of them 
than of his own, unleſs he be in fact a 
prudent and thoughtful manager of his 
own concerns; ſince every man ought to 
uſe ordinary diligence in affairs which in- 
tereſt another as well as himſelf: © Alena 
„ negotia,” ſays the emperor CONsTAN= 
'TINE, © exa&o officio geruntur [c].“ 


The concluſion, therefore, drawn by Sir 
Edward Coke, is no leſs illogical than his 
premiſes are weak; but here I muſt do 
M. Le Brun the juſtice to obſerve, that 
the argument, on which his whole ſyſtem 
is founded, occurred likewiſe to the great 
oracle of Engliſh law; namely, that a 
perſon who had a property in things com- 
mitted to his charge, was only obliged to 
be as careful of them as of his own goods ; 
which may be very true, if the ſentence 
be predicated of a man ordinarily careful 


le] C. 4. 35. 21, 


THE LAW OF BAILMENTS, 


of his own; and, if that was Le Brun's 


hypotheſis, he has done little more than 
adopt the ſyſtem of Godeſroi, who exaQs 
ordinary diligence from a partner and a 
co- proprietor, but requires a higher degree 
in eight of the ten preceding contracts. 


Pledges for debt are of the higheſt an- 
tiquity: they were uſed in very early times 
by the roving Arabs, one of whom finely 
remarks, that the life of Man is no 


more than a pledge in the hands of 


“ Deſtiny (31);” and the ſalutary laws 


— 


— 


(31) This ſentiment is peculiarly oriental: it is 
naturally ſuggeſted by the hazardous viciſſitudes which 
attend the purſuits of the wandering Arab. Under 
its religious influence the believers in Mahomet have 
Hercely encountered the dangers of battle, or have 
ſupinely fallen by the ravages of the plague : it has 
tolerated the horrors of a bloody and degrading deſ- 
potiſm, and it ſupplies the“ carpe diem” in the vo- 
luptuous effuſions of the Eaſtern poets. The moral 
it contains is more properly applied, and very pathe- 
tically dilated, in the Book of Jab. 

of 
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THE LAW OF BAILMENTS. 


of Moss, which forbade certain imple- 
ments of huſbandry and a widow's rai- 
ment to be given in pawn, deſerve to be 
The dif- 


tinction between þ/edging, where poſſeſſion 


imitated as well as admired. 


is transferred to the creditor, and o- 
thecation, where it remains with the debtor, 
was Originally Attic; but ſcarce any part 
of the Athenian laws on this ſubje& can 
be gleaned from the ancient orators, except 


what relates to bottomry in five ſpeeches 
of Demeſthenes. 


I cannot end this article without men- 
tioning a ſingular caſe from a curious ma- 
nuſcript preſerved at Cambridge, which 
contains a collection of queries in Turkiſh, 
together with the deciſions or conciſe an- 
ſwers of the Muri at Conſtantinople: it 
1s commonly imagined, that the Turks have 


a tranſlation in their own language cf the 
Greeþ code, from which they have ſupplied 
o the 


[ 34 ] 


Turkiſh 


law. 
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84 THE LAW OF BAILMENTS. 


the defects of their Tariarian and Arabian 
juriſprudence [4]; but I have not met 
with any ſuch tranſlation, although I admit 
the conjecture to be highly probable, and 
am perſuaded, that their numerous treatiſes 
on Mabomedan law are worthy, on many 
accounts, of an attentive examination. The 


caſe was this: Zaid had left with Ann | 
* divers goods in pledge for a certain ſum | 
« of money, and ſome rufians, having 
« entered the houſe of Amru, took away | 
e his own goods together with thoſe pawt- ; 


* ed by Zaid.“ Now we muſt neceſſarih 
ſuppoſe, that the creditor had by his own 5 
fault given occaſion to this robbery; other- 

[ 85 ] wiſe we may boldly pronounce, that the 
Turks are wholly unacquainted with the 
imperial laws of Byzantium, and that ther 
own rules are totally repugnant to natural 
juſtice; for the party proceeds to aſk, 

* whether, ſince the debt became extind ty WM | 


4] Dack de Auth, Jur. Civ. Rom. K 2. 6. 0 
61ſt 


TRE LAW or gar aenTs, 


&« the loſs of the pledge, and ſince the goods 


« pawned exceeded in value the' amount 
“of the debt, Zaid could legally demand 
& the balance of Amru;” to which queſ- 


tion the great law-officer of the Othman 
court anſwered with the brevity uſual on 
ſuch occaſions, OLMAZ, I cannot be [e]. 
This cuſtom, we muſt confeſs, of pro- 
poſing caſes both of law and conſcience 
under feigned names to the ſupreme judge, 
whoſe anſwers are conſidered as ſolemn 
decrees, 1s admirably calculated to prevent 
partiality, and to fave the charges of liti- 
pation, 


V. The laſt ſpecies of bailment is by 
no means the leaſt important of the five, 
whether we conſider the infinite conve- 
nience and daily uſe of the contract itſelf, 


le] Pabl. Libr, Cambr. MSS. Dd. 4. 3. See Wotton, 
LL. Hywel Daa. lib. 2. cap. 2. f 29. note x. It may 
P2/ibly be the uſage in Turky to fipulate ut amiſſio pig- 
noris liberet debitorem,” as in C. 4. 24. 6, 
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or the variety of its branches, each of 
which ſhall now be ſuccinctly, but accu- 
rately, examined. | 


Hiring ofa 1. Locatio, or locatio-conductio, REI, is 
TH contract by which the hirer gains 2 
tranſient qualified property in the hing 

hired, and the owner acquires an abſolute 

property in the ſtipend, or price, of the 

[ 86 ] hiring; ſo that, in truth, it bears a ſtrong 
reſemblance to the contract of emptio- ven. 

ditio, or SALE; and, ſince it is advan- 

tageous to both contracting parties, the 
harmonious conſent of nations will be in- 
terrupted, and one object of this Eflay 
defeated, if the laws of England hall be 

found, on a fair inquiry, to demand of 

the hirer a more than ordinary degree of 
diligence. In the moſt recent publication 

that I have read on any legal ſubject, it 

is expreſsly ſaid, « that the hirer is to 

take all imaginable care of the goods 
delivered 
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ee delivered for hire | f]:” the words all 
imaginable, if the . principles before eſta- 
bliſhed be juſt, are too ſtrong for practice 
even in the ſtrict caſe of borrowing ; but, 
if we take them in the mildeſt ſenſe, they 


care; and this doctrine, I preſume, is 
founded on that of Lord Holt in the caſe 
of Coggs and Bernard, where the great 
judge lays it down, “ that, if goods are 
let out for a reward, the Hirer is bound 
* to the UTMOST diligence, ſuch as the 
* MOST diligent father of a family uſes [. 
It may ſeem bold to controvert ſo reſpect- 
able an opinion; but, without inſiſting on 
the palpable injuſtice of making a borrower 
and a hirer anſwerable for preciſely the 
fame degree of neglect, and without urging 
that the point was not then before the 


DJ] Law of M/ Prius, zd edition corrected, 72. 
[2] Ld. Raym, 916. 


O 3 court, 


mult imply an extraordinary degree of 


36 


Lord Holt's 


doctrine ex- 
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THE LAW Of BAYLMENTS, 


court, I will engage to ſhow, by tracing 


the doctrine up to its real ſource, that 
the a:#um of the Chief Juſtice was entirely 
grounded on a grammatical miſtake in the 
tranſlation of a fingle Latin word. 


In the firſt place, it is indubitable that 
his lordſhip relied ſolely on the authority 
of Bracton; whoſe words he cites at large, 
and immediately ſubjoins, © wwhence it ap- 
* pears, fc.” now the words © talis ab 
“ eo deſideratur cuſtodia, qualem PII. 
* GENTISSIMUS paterfamilias ſuis rebus 
e adhibet,” on which the whole queſtion 
depends, are copied exactly from Juſlin- 
ian [G], who informs us in the proeme to 
his Inſtitutes, that his deciſions in that 
work were extracted principally from the 
Commentaries of GA1Vs ; and the epithet 


[3] Brat. 62, b. Juſtin. Inſt, 3. 25. 5. where The 
fhilus has ö ode inypuihis ate 


dilis 


ul 
of 
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rely 
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THE LAW OP BAILMENTS, 


diligentiſſimus is in fact uſed by this ancient 
lawyer [i], and by him alone, on the ſub- 
ject of hiring: but Gaius is remarked for 
writing with energy, and for being fond 
of uling /uferlatives where all other writers 


are ſatisfied with poſitives [&]; ſo that his 


forcible manner of expreſſing himſelf, in 
this inſtance as in ſome others, miſled the 
compilers employed by the Emperor, whole 


words Theophilus rendered more than lite- 


rally, and Brafon tranſcribed; and thus 
an epithet which ought to have been tranſ- 
lated ordinarily diligent, has been ſuppoſed 
By reQifying 
this miſtake, we reſtore the broken har- 
mony of the Pandeds with the [n/iitutes, 
which, together with the Code, form one 
connected work [I], and, when properly 
underſtood, explain and illuſtrate each 
other; nor is it neceſſary, I conceive, to 


[i] D. 19. 2. 25. 7. L] Le Brun, p. 93. 


[/] Burr. 426. 
04 adopt 
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THE LAW OF BAILMENTS, 


| adopt the interpretation of M. DE Fer- 


NIE RE, who imagines, that both Juſtinian 
and Gaius are ſpeaking only of caſes, which 


from their nature demand extraordinary 


care [m]. 


There is no authority then againſt the 


rule, which requires of a Hirer the ſame 


degree of diligence that all prudent men, 


that is, he generality of mankind, uſe in 


keeping their own goods; and the juſt 
diſtinction between borrowing and hiring, 
which the Jeroiſb lawgiver emphatically 
makes, by ſaying, „if it be an hired 
6 thing, it came for its hire u], remains 
eſtabliſhed by the concurrent wiſdom of 
nations 1n all ages. 


If Caius, therefore, hire a horſe, he is 
bound to ride it as moderately and treat 
it as carefully, as any man of common di/- 


[nz] Exod, xxii. 15. 
cretion 


ſm] [nf vol. v. p. 138. 


THE LAW OF BAILMENTS. 


cretion would ride and treat Hir ozon horſe; 
and if, through his negligence, as by 
leaving the door of his ſtable open at 
night, the horſe be Holen, he muſt anſwer 
for it; but not, if he be robbed of it by 
highwaymen, unleſs by his imprudence he 
gave occaſion to the robbery, as by tra- 
velling at unuſual hours, or by taking an 
unuſual road: if, indeed, he hire a car- 
riage and any number of horſes, and the 
owner ſend with them his poſtilion or 


coachman, Caius is diſcharged from all 


attention to the horſes, and remains obliged 
only to take ordinary care of the glaſſes 
and inſide of the carriage, while he fits 
in it. 


Since the negligence of a ſervant, acting 
under his maſter s directions expreſs or im- 
plied, is the negligence of the maſter, it 
follows, that, if the /ervant of Caius injure 
or kill the horſe by riding it immoderately, 
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THE LAW OF BAILMENTS. 


or, by leaving the ſtable-door open, ſuffer 


thieves to ſteal it, Caius muſt make the 
owner a compenſation for his loſs [e]; 
and it is Juſt the ſame if he take a ready. 
furniſhed lodging, and his gueſts, or ſer- 
vants, while they act under the authority 
given by him, damage the furniture by 
the omiſſion of ordinary care. At Rome 
the law was not quite ſo rigid; for Pou- 
PON1US, whoſe opinion on this point was ge- 
nerally adopted, made the maſter liable only 
when he was culpably negligent in admitting 
careleſs gueſts or ſervants, whole bad qua- 


lities he ought to have known [y]: but 


this diſtinction muſt have been perplexing 
enough in practice; and the rule which, 
by making the head of a family anſwerable 
indiſcriminately for the faults of thoſe whom 
he receives or employs, compels him to 
keep a vigilant eye on all his domeſtics, 


[e] Salk. 282. Ld. Raym, 916. 
DD] D. 19. 2. 11. 
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is not only more fimyle, but more con- 
ducive to the public ſecurity, although it 
may be rather harſh in ſome particular 901 
inſtances [e]. It may here be obſerved, 
that this is the only contract to which the 
French, from whom our word bailment was 


rity 
by borrowed, apply a word of the ſame ori- 
ms gin; for the letting of a houſe or chamber 


. for hire is by them called bail d layer, and 
the letter for hire, Bailleur, that is, bailor, 
both derived from the old verb bailler, to 
deliver; and, though the contracts which 


ling : 
wa- are the ſubject of this Eſſay, be generally | 
but confined to moveable things, yet it will not 


ing be improper to add, that, if immoveable 


= 4 * . 
. ns 
* P oY a" - 


ich, property, as an orchard, a garden, or a 
able farm, be letten by parol, with no other 
— ſtipulation than for the price or rent, the 


1 leſſee is bound to uſe the ſame diligence (32) 
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— r : KDE SS 
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in 
tics, 2] Poth. Louage, n. 193, 
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(32) It ſhould ſeem that upon a ſimilar principle 
the Chief Juſtice, in the caſe of Cheetham v, Hamp- 


ſon, 


, ——_—_— wikiim_s nk. o i er tea --- N= 
— 2 4 o — 


oy 


x 


, - a= 
Y * 
» 2 * 
— 8 — 
+» A 1 


e 


. - oY 
* - by 
4a 7 —Q, + ty - 
l b 0 


2 


5 5 © + T3 e 
— 2 — "> Io & — 

* 9 o , 1 4 * 

_ 


VI 45 - 


- . — 
N „ 
r 
2 a a 


—ꝛ 
C2 * * 


9 — 1 2 
= 


* * 
we” Eg" 
i 


- 
. aut £ 
** 
— 
* * 


EFF 2 
"> 14 
ve 7 * 
= Ks 


> —_— —— 
A. 3 
8 2 


N 


— 
DIY 
"9 


—— ag, 
. * * 


ae 


— * - 3 % » 3 8 * 
2 — 2*xY, — A e 
Dee 


4 
r 


s bn Fas _ 


err 


— 
— 


. ; = 
— — ab Ie 
q F ita 
—. 2 
* 


9 
1 wh, + 3Iv a io 1- _—_ 
3 
— — 


_ — 
— — 
* * * 
8 
2 7 


SO 4 _ 
. 

1 9 - 
0 L oY — 


EV 9 ER owe eget 


90 


THE LAW OF BAILMENTS» 


in preſerving the trees, plants, or imple- 


ments, that every prudent perſon would ule, 
if the orchard, garden, or farm, were his 
OWN, 


2. Localio oꝑRIs, which is properly 
ſubdiviſible into two branches, namely, 


faciendi, and mercium vehendarum, has a 


moſt extenſive influence in civil life ; but 
the principles, by which the obligations 
of the contracting parties may be aſcer- 
tained, are no leſs obvious and rational, 


I—_ — — 


fon, 4 Term Rep. 319, obſerves, „“ It is ſo no- 
& toriouſly the duty of the actual occupier to repair 
the fences, and ſo little the duty of the Jandlord, 
© that, w:thout any agreement to that effect, the land- 
« Jord may maintain an action againſt the tenant for 
* not ſo doing, upon the ground of the injury done 
© go the inheritance.” See alſo the caſe of Powley 
v. Walker, 5 Term Rep. 373, in which it was 
decided that the mere relation of landlord and te- 
& nant” was a conſideration to entitle the plaintiff to 
recover damages in an action of aſſumpſit “ for not 
„ managing a farm in an huſbandlike manner.” 


than 
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than the objects of the contract are often 
vaſt and important [r]. 


If Titius deliver ſilk or velvet to a tailor 
for a ſuit of clothes, or a gem to a jeweller 
to be ſet or engraved, or timber to a car- 
penter for the rafters of his houſe, the 
tailor, the engraver, and the builder, are 


not only obliged to perform their ſeveral 


undertakings in a workmanly manner [5], 
but, /ince they are entitled to a reward, 
either by expreſs bargain or by implication, 


[r] It may be uſeful to mention a nicety of the Latin 
language in the application of the verbs locare and condu- 
cere : the employer, who gives the reward, is /acator eperisy 
but conductor operarum ; while the party employed, who 
receives the pay, is locator eperarum, but conductor operis. 
Hzsingcc. in Pand. par. 3. f 320. So, in Horace, 


*« Tu ſecanda marmora 
6 Loca“ | 
which the ſtonehewer or maſon cenduxit. 


{-] 1 Ventr. 268. erroneouſly printed 1 Fern. 268. in 
all the editions of Bl. Com. ii. 452. The inumerable 
multitude of inaccurate or idle references in our belt re- 
ports and law- tracts, is the bane of the ſtudent and of the 
pracliſer. 


they 
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THE LAW OF BAILMENTS. 


they muſt alſo take ordinary care of the 
things reſpectively bailed to them: and 
thus, if a horſe be delivered either to an 
agiſting farmer for the purpoſe of depaſ- 
turing in his meadows, or to an hoſtler 
to be dreſſed and fed in his ſtable, the 
bailees are anſwerable for the loſs of the 
horſe, if it be occaſioned by the ordinary 
negle& of themſelves or their ſervants. It 
has, indeed, been adjudged, that, if the 
horſe of a gueſt be ſent to paſture by the 


owner's deſire, the innholder is not, as 


[ 92 ] /uch, reſponſible for the loſs of him by 


theft or accident I]; and in the caſe of 


Moſley and Fofſet, an action againſt an 


agiſter for keeping a horſe / negligent) 
that it was ſlolen, is ſaid to have been held 
maintainable only by reaſon of a peril 
aſſumption [z]; but the caſe is differently 
reported by Rolle, who mentions no ſuch 


[z] 8 Rep. 32. Cahe's caſe, 
L. Mo. $43» 1 Ro. Ahr. 4. 


reaſon; 


ti 


THE LAW OF BAILMENTS., 


reaſon; and, according to him, Chief Juſ- 
tice Popham advanced generally, in con- 
formity to the principles before eſtabliſhed, 
that, „if a man, to whom horſes are 
* bailed for agiſtment, leave open the gates 
* of his field, in conſequence of which 
* neglect they ſtray and are /olen, the 


„owner has an action againſt him:“ it 
is the ſame if the innkeeper ſend his gueſt's 
horſe to a meadow of his own accord, for 
he is bound to keep ſafely all ſuch things 
as his gueſts depoſit weithin his inn (33), 


— ——_— 


— 


(33) © Although the gueſt doth not deliver bis 
© goods to the innkeeper to keep, is the doctrine 
laid down in Calye's Caſe, 8 Rep. 33, § 4. The 
law of this caſe was recognized in Bennet v. Mellor, 
5 Term Rep. 273, where it was determined that 
„if an innkeeper refuſe to take chargggof goods till 
« a future day, becauſe his houſe is full of parcels, 
& {till he is liable to make good the loſs if the owner 
&* ſtop as a gue/?, and the goods be ſtolen during his 
6% ay.” This latter caſe was ſo peculiarly circum- 
ſtanced, as to produce the individual hardſhip, which 
ſometimes occurs in the neceſſarily rigorous conſtruct- 
ion of laws founded on principles of public policy. 


and 
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and ſhall not diſcharge himſelf by his own 7 


act from that obligation; and even when Fe 

he turns out the horſe by order of the fe 

1 owner, and receives pay for his graſs and in 
F care, he 1s chargeable, ſurely, for ordinary bl 
f negligence, as 4 bailee for hire, though ab 
. not as an innkeeper by the general cuſtom an 
| of the realm. It may be worth while to pr 
1 inveſtigate the reaſons of this general cuſ- Ce 
i tom, which, in truth, means no more than his 
4 common law, concerning innholders [ww]. rul 
1 Although a ſtipend or reward in money for 
be the eſſence of the contract called /ocatic, 2 0 

[ 93 ] yet the ſame reſponſibility for neglect is tak 

juſtly demanded in any of the innominaie tua 

| contracts, or whenever a valuable conſi- the 
L deration of any kind is given or ſtipulated, wo! 
1 This is the caſe where the contract a ut if ; 
7 des is formed by a reciprocal bailment for arch 
4 uſe; as if Robert permit Henry to uſe hi plat 
traC 


[ww] Reg. Orig. 105. a, Noy, Max. ch. 43. 


pleaſures 
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pleaſure-boat for a day, in conſideration that 
Henry will give him the uſe of his chariot 
for the ſame time; and ſo in ten thouſand 
inſtances, that might be imagined, of dou- 
ble bailments : this too is the caſe if the 
abſolute property of one thing be given as 
an equivalent for the 7emporary or limited 
property of another, as if Charles give 
George a brace of pointers for the uſe of 
his hunter during the ſeaſon. The ſame 
rule is applicable to the contract facio ut 
facias, where two perſons agree to per- 
form reciprocal works ; as if a maſon and 
a carpenter have each reſpefively under- 
taken to build an edifice, and they mu- 
tually agree, that the firſt ſhall finiſh all 
the maſonry, and the ſecond all the wood- 
work, in their reſpective buildings; bur, 
if a goldſmith make a bargain with an 
architeCt to give him a quantity of wrought 
plate for building his houſe, this is the con- 
tract do ut facias, or facio ut des; and in 

P all 
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THE LAW OF BAILMENTS, 


all theſe caſes, the bailees muſt anſwer for 
the omiſſion of ordinary diligence in pre- 
ſerving the things with which they are 
intruſted: ſo, when Jacob undertook the 
care of Laban's flocks and herds for no 
leſs a reward than his younger daughter, 


ſ 94 ] whom he loved ſo paſſionately, that ſeven 


years were in his eyes like a few days, he 
was bound to be juſt as vigilant as if he 
had been paid in ſhekels of ſilver. 


Now the obligation is preciſely the ſame, 
as we have already hinted [x], when 
man takes upon himſelf the cuſtody of 
goods in conſequence and conſideration of 
another gainful contract; and though an 
innholder be not paid in money for ſecuring 
the traveller's trunk, yet the gueſt facit ut 
faciat, and alights at the inn, not ſolely 
for his own refreſhment, but alſo that his 
goods may be ſafe: independently of thi 


[x] P. 49, 50. 


reaſoning 
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reaſoning, the cuſtody of the goods may 
be conſidered as acceſſary to the principal 


contract, and the money paid for the 


apartments as extending to the care of 


the box or portmanteau ; in which light 


Gains and, as great a man as he, Lord 


Holt, ſeem to view the obligation; for 


they agree, that, although a bargeman 


cc 
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te 
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and a maſter of a ſhip receive their 
fare for the paſſage of travellers, and 
an innkeeper his pay for the accom- 
modation and entertainment of them, 
but have no pecuniary reward for the 
mere cuſtody of the goods belonging to 
the paſſengers or gueſts, yet they are 
obliged to take ordinary care of thoſe 
goods; as a fuller and a mender are 
paid for their till only, yet are auſwer- 
able, ex locato, for ordinary neglect, if 
the clothes be loſt or damaged [ y}.” 


[>] D. 4. 9. 5. and 12 Mod, 487; 
P 2 In 


49 
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In whatever point of view. we conſider 
this bailment, no more is regularly de- 
manded of the bailee than the care which 
every prudent man takes of his own pro- 
perty ; but it has long been holden, that 
an zinnkeeper is bound to reſtitution, if the 
trunks or parcels of his gueſts, committed 
to him either perſonally or through one 
of his agents, be damaged in his inn, or 
flolen out of it by any perſon whatever [2]; 
nor ſhall he diſcharge himſelf from this 
reſponſibility by a refuſal to take any care 
of the goods, becauſe there are ſuſpetted 
perfons in the houſe for whoſe conduct bt 


cannot be anſwerable [a]: it is otherwiſe, 


indeed, if he refuſe admiſhon to a tra 
3 veller becauſe he really has no room for 
him, and the traveller, nevertheleſs, inſiſt 
upon entering, and place his baggage in 
# a chamber without the keeper's conſent [6] 
(=] Yearb. 10 Hen. VII. 26. 2 Cro. 189. 


[a] Mo, 78. [5] Dy. 158. b. 1 And, 29. 
Add 
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Add to this, that, if he fail to provide 
honeſt ſervants and honeſt znmates, accord- 
ing to the confidence repoſed in him by 
the public, his negligence in that reſpect 
is highly culpable, and he ought to anſwer 
civilly for their acts, even if they ſhould 
rob the gueſts who ſleep in his chambers [e]. 
Rigorous as this law may ſeem, and hard 
as it may actually be in one or two par- 
ticular inſtances, it is founded on the great 
principle of public utility, to which all 
private conſiderations ought to yield ; for 
travellers, who muſt be numerous in a rich 
and commercial country, are obliged to 
rely almoſt implicitly on the good faith 


of innholders, whoſe education and morals 


| are uſually none of the beſt, and who might 


have frequent opportunities of aſſociating 
with ruffians or pilferers, while the injured 
gueſt could ſeldom or never obtain legal 


proof of ſuch combinations, or even of 


(c] 1 Bl. Comm. 430: 
FI their 
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Kc. includes an option of receiving or refuſing gueſts, 
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their zeg/igence, if no actual fraud had been 
committed by them. Hence the Prætor de. 
clared, according to POMPONIUs, 41s de- 


fire of ſecuring the public from the diſhoneſty 
of ſuch men, and by his edict gave an action 


e 


againſt them, if the goods of travellers or 
paſſengers were loſt or hurt by any means, 
except damno fatali or by inevitable acci- 
dent; and Ulpian intimates, that even this 
ſeverity could not reſtrain them from knay- 
iſh practices or ſuſpicious neglect [4]. 

I 

[4] D. 4. 9. 1. and 3. (34) 


4 — 


(34) The comment, and the complaint, of Ulpian 
are thus expreſſed : Maxima utilitas eft hujus ediQi; 
& quia neceſle eſt plerumque eorum fidem ſequi, et 
res cuſtodiæ corum committere. Neque quiſquan 
6 putet graviter hoc adverſus eos conſtitutum : nn 
« ft in iporum arbitrio, ne quem recipiant, et niſi hoc 
« efſet ſtatutum, materia daretur cum furibus, ad- 
&« yerſus eos quos recipiunt, cotundi: cum ne nune 
& quidem abſlineant hujuſmodi fraudibus,” It wil 
be »bvious that the part of Ulpian's reaſon * nam es, 


in which the Roman caupones differed from our mo- 
dern 


Cl 
de- 
de- 
90 
ion 
or 
ins, 
Ct» 
this 


lav- 
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In all ſuch caſes, however, it is com- 
petent for the innholder to repel the pre- 
ſumption of his knavery or default, by 
proving that he took ordinary care, or that 
the force, which occaſioned the loſs or da- 
mage, was truly irreſiſtible. 


When a private man demands and re- 
ceives a compenſation for the bare cuſtody 
of goods in his warehouſe or ſtore-room, 


this is 20t properly a depoſit, but a hiring 


of care and attention: it may be called 
locatio cuſlodiæ, and might have been made 
a diſtin branch of this laſt iort of bail- 
ment, if it had not ſeemed uſeleſs to mul- 
tiply ſubdiviſions ; and the bailee may ſtill 
be denominated locator operæ, ſince the 
vigilance and care, which he /ets out for 


— . cr 


2 —_— 
— 


— 


dern innkeepers, the latter being liable to an action 
if they refuſe, without an adequate reaſon, to admit 
and accommodate a traveller. Black. Com. vol. 3. 


p. 164. 5 Term Rep. 276. 
P 4 Pay, 
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Remarks on 


St. German. 


THE LAW OF BAILMENTS. 


pay, are in truth a mental operation, 
Whatever be his appellation, either in 
Engliſh or Latin, he is clearly reſponſible, 
like other intereſted bailees, for ordinary 
negligence; and although St. German ſeems 
to make no difference in this reſpect be- 
tween a Keeper of goods for hire and a imple 
depgſitary, yet he uſes the word DEFAULT, 
like the culpA of the Romans, as a gene- 
rical term, and leaves the degree of it to 
be aſcertained by the rules of law [el. 


In the ſentence immediately following, 
he makes a very material diſtinction be- 
tween the two contracts; for, “ if a man, 
ſays he, © have a certain recompence for 
&« the keeping of goods, and promiſe, at 
« the time of the delivery, to redeliver them 
* -/afe at his peril, then he ſhall be charged 
„with all chances that may befall ; but if 
ee he make that promiſe, and have nothing 


[e] Dot. and Stud, where before cited. 
« for 


THE LAW OF BAILMENTsS. 


for keeping them, he is bound to 20 
4 caſualties (35) but ſuch as are wilful, 
„ and happen by his own default :* now 
the word PERIL, like periculum, from which 
it is derived, is in itſelf ambiguous, and 
ſometimes denotes the 7:/# of inevitable 
miſchance, ſometimes the danger ariſing 
from a want of due circumſpection; and 
the flronger ſenſe of the word was taken 
in the firſt caſe again/? him who uttered it; 
but in the ſecond, where the conſtruction 
is favourable, the milder ſenſe was juſtly 
preferred [/ J. Thus when a perſon, who, 
if he were wholly zuintergſted, would be a 
mandatary, undertakes for a reward to 
perform any work, he muſt be conſidered 
as bound ſtill more ſtrongly to uſe a degree 
of diligence adequate to the performance of 


J] See before, p. 45. 


— 


— 


(35 See © Garſide v. the Proprietors of the Trent 
* and Merſey Navigation,” 4 Term Rep. 389. 


it : 
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traders. 
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it: his obligation muſt be rigorouſly con- 
ſtrued, and he would, perhaps, be anſwer- 
able for light neglect, where no more could 
be required of a mandatary than ordinary 
exertions. This is the caſe of com- 
miſſioners, factors, and bailiffs, when their 
undertaking lies in feſance, and not fimply 
in cu/tody : hence, as peculiar care is de- 
manded in removing and raiſing a fine 
column of granate or porphyry, without 
injuring the ſhaft of the capital, Gaiu 
ſeems to exact more than ordinary diligence 
from the undertaker of ſuch a work for 
a ſtipulated compenſation [g]. Lord Cie 
conſiders a factor in the light of a /ervant, 
and thence deduces his obligation; but, 
with great ſubmiſſion, his reward is the 
true reaſon, and he nature of the buſineſs 
is the juſt meaſure, of his duty [Y]; which 
cannot, however, extend to a reſponſibility 


Ig] D. 19. 2. 7. 
[5] 4 Rep. 84. Id. Raym. 918. 


for 


oc 


fot 
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for mere accident or open robbery [i]; and 
even in the caſe of he, a factor has been 


| holden excuſed when he ſhewed “ that he 


& had laid up the goods of his principal 
« in a warehouſe, out of which they were 
«* ſolen by certain malefactors to him un- 


„known [I].“ 


Where till is required, as well as care, 
in performing the work undertaken, the 
bailee for Hire muſt be ſuppoſed to have 
engaged himſelf for a due application of the 
neceſſary art: it is his own fault if he 
undertake a work above his ſtrength ; and 
all that has before been advanced on this 
head concerning a mandatury, may be ap- 
plied with much greater force to a conductor 
operis faciendi [1], I conceive, however, 


that, where the bailor has not been de- 


Li] 1 Inf. 89. a. 
[4] 1 Vent. 121, Vere and Smith. 
[/] Spondet, (oy the Roman lawyers, peritiam artis. 


luded 
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luded by any but himſelf, and voluntarily 
employs in one art a man who openly 
exerciſes another, his folly has no claim 
to indulgence; and that, unleſs the bailee 
make falſe pretenſions, or a Hecial under- 
taking, 'no more can fairly be demanded 
of him than the beſt of his ability [!. 
The caſe which SAP! relates with elegance 
and humour in his Guliſſan or Roſe-garden, 
and which Pufendorf cites with approba- 
tion [7], is not inapplicable to the preſent 


[ 100 ] ſubject, and may ſerve as a ſpecimen of 


Mahomedan law, which is not ſo different 


from ours as we are taught to imagine: 


Mabomedan A man who had a diforder in his eyes, 


called on a farrier for a remedy; and 
© he applied to them a medicine commonly 
© uſed for his patients: the man loft his 
* fight, and brought an action for da- 
mages; but the judge ſaid, No action 


L P. 54. 
[»] De jure Nat. et Gent. lib. 5. cap. 5. 5 3. 


$6 fies, 


cu! 
Out 


Wit 


es, 
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“ lies, for if the complainant had not him- 
„ ſelf been an a/s, he would never have 
„employed a farrier ;” and Sadi proceeds 
to intimate, that“ if a perſon will employ 
* a common mat-maker to weave or em- 
* broider a fine carpet, he muſt impute the 
* bad workmanſhip to his own folly jo].” 


In regard to the diſtinction before- men- 
tioned between the non-feſance and the mis 
ſeſance of a workman | þ], it is zndi/þutably 
clear, that an action lies in both caſes for 
a reparation in damages, whenever the work 
was undertaken for a reward, either ac- 
tually paid, expre/sly ſtipulated, or, in the 


caſe of a common trader, ſtrongly implied; 


[e] Roſar. Polit. cap. 7. There are numberleſs tracts 
in Arabic, Perfian, and Turki/h, on every branch of ju- 
riſprudence; from the beſt of which it would not be diffi- 
cult to extract a complete ſyſtem, and to compare it with 
our own; nor would it be leſs eaſy to explain in Perfian 
or Arabic ſuch parts ef our Engliſh law, as either coincide 
with that of the Afatict, or are manifeſtiy preferable to it. 


[D] P. 54, &c. 
of 
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of which BLACKSTONE gives the follow. 
ing inſtance: © If a builder promiſes, un- 
« qdertakes, or aſſumes to Caius, that he 
& will build and cover his houſe within 
&« a time limited, and fails to do it, Catus 
„ has an action on the caſe againſt the 
“ builder for this breach of his expreſs 
% promiſe, and ſhall recover a pecuniary 
« ſatisfattion for the injury ſuſtained by 
ſuch delay [e] The learned author 


meaned, I preſume, a common builder (36), 
or 


* 


[g] 3 Comm. 157. 


(36) See © Elſee v. Gatward, 5 Term Rep, 
150. The firſt count of the declaration in that caſe, 
and upop which it principally turned, alleged, that 
the defendant, who was a carpenter, was retained by 
the plaintiffs to build and to repair certain houſes, but 
it was not ſtated that he was to receive any conſider- 
ation, or that he entered upon his work. Lord Kenyon 
obſerved, no conſideration reſults from the defend» 
* ant's fituation as a carpenter, nor is he bound to 
perform all the work that is tendered to him.“ Mr, 
Juſtice Aſnhurſt, in giving his opinion on the ſame 
caſe, remarked the following diſtinctions: © If a party 
« undertake to perform work, and proceed on the 

66 employ- 


a! 
tt 
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or ſuppoſed a conſideration to be given; and 
for this reaſon I forbore to cite his doctrine 
as in point on the ſubject of an action for 
the 10n-performance of a mandetary [r]. 


Before we leave this article, it ſeems 
proper to remark, that every bailee for pay, 
whether conductor rei or conductor operis, 
muſt be ſuppoſed to know, that the goods 
and chattels of his bailor are in many caſes 


(r] P. 56, 57. 61. 


—————_ — 


— - 


employment, be makes himſelf liable for any miſ- 
e feaſance in the courſe of that work: but, if he un- 
e dertake, and do not proceed on the work, no action 
„will lie againſt him for the nenfeaſance.— In this 
e caſe the defendant's undertaking was merely volun- 
* tary, no conſideration for it being ſtated. There 
e was no cuſtom of the realm, or any legal obligation 
“ to compel him to perform this work, and that diſ- 
* tinguiſhes this caſe from thoſe of a common carrier, 
porter, and ferryman, who are bound by their fitu- 
ations in life to perform the work tendered to them ; 


but @ carpenter, as ſuch, is not bound by any ſuch 
obligation.” | 


66 


cc 
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I diſtrainable for rent, if his landlord, who 2 


| might otherwiſe be ſhamefully defrauded, th 

find them on the premiſes [s]; and, as of 

L they cannot be diſtrained and ſold without go 

his ordinary default at leaſt, the owner has an 

a remedy over againſt him, and muſt re- reg 

ceive a compenſation for his loſs [?]: even a 4 

if a depoſitary were to remove or conceal his 

his own goods, and thoſe of his depoſitot By 

were to be ſeized for rent-arrere, he would « , 

unqueſtionably be bound to make reſtitu- 1 { 

[ 102 } tion; but there is no obligation in the i « [ 

bailee to ſugge/} wiſe precautions qgai i 

1 inevitable accident; and he cannot, there- « J 

; fore, be obliged t adviſe inſurance from « 4 

; fire; much leſs to inſure the things bailed ma) 

„ without an authority from the bailor. but, 

4 char 

1 It may be right alſo to mention, that of it 
F the diſtinction, before taken in regard to 

' [# 

ſu 


L] Burr, 1498, &c. [e] 3 Bl. Comm. 8. 
loans, 
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loans [u], between an obligation to reſtore 
the /pecific things, and a power or neceſſity 
of returning others equal in value, holds 
good likewiſe in the contracts of hiring 
and depoſiting : in the firſt caſe, it is a 
regular bailment ; in the ſecond, it becomes 
a debt. Thus, according to ALFENUS in 
his famous law, on which the judicious 
Bynker/hoek has learnedly commented, © if 
an ingot of ſilver be delivered to a ſilver- 
“ ſmith to make an urn, the whole pro- 
„ perty is transferred, and the employer 
« is only a creditor of metal equally va- 
* luable, which the workman engages to 
* pay in a certain ſhape [w]:” the ſmith 
may conſequently apply it to his own ule ; 
but, if it periſh, even by unavoidable miſ- 
chance or irreſiſtible violence, he, as owner 
of it, muſt abide the loſs, and the creditor 


[4] P. 64, 65. 
[w] D. 19. 2. 31. Bynk. OF. Jur. Ram. lib. VIII. 
Q muſt 


I02 


Celebrated 
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muſt have his urn in due time. It would 
be otherwiſe, no doubt, if the /ame ſilver, 
on account of its peculiar fineneſs, or any 
uncommon metal, according to the whim 
of the owner, were agreed to be /pecificall 
redelivered in the form of a cup or 2 
ſtandiſh, 


3. Locatio operis MERCIUM VEHENDA-® 
RUM 1s a contract which admits of many 
varieties in form, but of none, as it ſeems 
at length to be ſettled, in the /ub/tantid 
obligations of the bailee. 


A carrier fer hire ought, by the rule 
to be reſpoulible only for ordinary negled; 
and in the ne of Henry VIII., it ap 
pears to have been generally holden, © that 
a common carrier was chargeable, in cak 
* of « loſs by robbery, only when he had 


e travelled by ways dangerous for robin. 
& of 


THE LAW OF BAILMENTS. 


6 or driven by night, or at any incon- 
« venient hour [x]: but in the com- 
mercial reign of ELIZABETH, It was re- 
ſolved, upon the ſame broad principles of 
policy and convenience that have been 
mentioned in the caſe of innholders, “ that, 
« if a common carrier be robbed of the 
“goods delivered to him, he ſhall anſwer 
«* for the value of them [Y].“ 


Now the reward or hire, which is con- 
ſidered by Sir Edward Coke as the reaſon 


of this deciſion, and on which the principal 


ſtreſs is often laid in our own times, makes 
the carrier liable, indeed, for the omiſſion 
of ordinary care, but cannot extend to 
wrreſiſtible force; and though ſome other 


bailees have a recompence, as factors and 


| workmen for pay, yet, even in Woodilefe's 


[x] Do&. and Stud. where often before cited. 
Lo] 1 Inſt. 89. a, Mo. 462. 1 Ro. Abr. 2. Wood: 


| liefe and Curties, 
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from the ge- 
neral rule. 


THE LAW OF BAILMENTS, 


caſe, the Chief Juſtice admitted, that rob. 
bery was a good plea for a factor, though 
it was a bad one for a carrier: the true 
ground of that reſolution is the public em- 
ployment exerciſed by the carrier, and the 
danger of his combining with robbers to the 
infinite injury of commerce and extreme 


inconvenience of ſociety []. 


The modern rule concerning a common 
carrier is, that“ nothing will excuſe him, 


« except the af of Gob (37), or of ttt 
« Kings 


[z] Ld. Raym. 917. 12 Mod. 487. 


— — 


. 


(37) See the caſe of “ Forward v. Pittard, 
1 Term Rep. 27, where the excuſe founded on the 
&«& Act of God” is very fully conſidered, and where 
the defendant, a common carrier, was held anſwer- 
able, „ in the nature of an inſurer,” for goods which 


were accidentally conſumed by fire, A ſimilar deciſion 


was given in the caſe of Hyde v. the Trent and 
« Merſey Navigation Company, 5 Term Rep. 389. 
Theſe two caſes differed in circumſtances, but were 


both governed by the contract of undertaking 0 d. 
livin, 


THE LAW OF BAILMENTS, 


« King's enemies [a]; but a momentary 


attention to the principles muſt convince 
us, that this exception 1s in truth part 
of the rule itſelf, and that the reſponſibility 
for a loſs by robbers is only an exception 
to it: a carrier is regularly anſwerable for 
neglect, but not, regularly, for damage 
occaſioned by the attacks of ryffians, any 
more than for hg//ile violence or unavoid- 
able misfortune ; but the great maxims of 


[a] Law of M/ Prius, 70, 71. 


liver, it appearing in evidence, that the goods had 
not reached the place of their final deſtination, Where, 
however, goods not having arrived at the place of 
final delivery, are out of the cuſtody of the carrier as 
ſuch, this conſtruction does not apply; and it was 
accordingly determined in che caſe ot Gurfide v. the 
Proprietors of the Trent and Merſey Navigation,” 
4 lem Rep. 389. that a common carrier between A. 
and B employed to carry goods jrom A. to B., to be 
forwarded to a third place (by another carrier, according 
to the cuſlom), and putting them gratuitouſly in his 
warehouſe at B, where they were accidentally deſtroyed 
by fire, before he had an opportunity of forwarding them, 
was not reſponſidle for the loſs, 


Q 3 policy 
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policy (38) and good government make it 


neceſſary to except from this rule the caſe 
of robbery, leſt confederacies ſhould be 


formed between carriers and deſperate vil- 


lains with little or no chance of detection. 


Although the a# of God, which thre au- 
cients too called O:g Eizy and vim divinan, 
be an expreſſion, which long habit has ren- 
dered familiar to us, yet perhaps, on that 
very account, it might be more proper, 
as well as more decent, to ſubſtitute in its 


place inevitable accident: religion and res. 


— 


(38) Upon ſimilar grounds of policy it is ſettled, 
that nothing cen excuſe a gaoler from reſponſibility in 
an action of debt for the eſcape of a priſoner in exe- 
Cuiivn, but © the af? of Goa, or of the King's enemies. 
See ihe caſe of © Al/ept v. Eyles,” 2 H. Black, Ri. 
108; and ** Elliot v. the Duke of Norfolk,” 4 Ten 


Rep. 789. See allo the argument of Lord Chief Ju 


tice Wilmot in © Drinkwater v. the Corporation of tht 
London Afjurance,”” 2 Wilſen, 363; and Lord Man- 
field's dur te to the jury in tte cauſe of“ Langdalt 


v. Maſon and others,” at Guildhall, Trin. Vac. 1780 


Park on Inſurance, 3d edition, p. 446. 
ET ſon, 
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ſon, which can never be at variance with- 
out certain injury to one of them, aſſure 
us, that not a guſt of wind blows, nor 
« a flaſh of lightning gleams, without the 
„% knowledge and guidance of a ſuperin= 
but this doctrine loſes 


”” 


“ tending mind; 
its dignity and ſublimity by a technical ap- 
plication of it, which may, in ſome in- 
ſtances, border even upon profaneneſs; 
and law, which is merely a practical ſci- 
ence, cannot uſe terms too popular and 


perſpicuous (39). 
In 


— —— — —_ —— 


(39) Long uſe ſeems to have rendered the legal 
ſenſe and meaning of the words “ act of God' ſuffi- 


ciently perſpicuous, and would, perhaps, make the | 


ſubſtitution of others attended with inconvenience. It 
muſt be admitted, generally, that the “ technical ap- 
plication”? of ſolemn expreſſions is highly indecorous; 
but if, beſide theology, there be any ſcience, in treating of 
which ſuch expreſſions are allowable, it is /aw. The 
caily affairs of life evince how intimately and neceſſarily 
the ſanctions of religion are practically blended with hu- 
man juriſprudence: the rational connexion between 
chem is devoutly intimated by Juſtinian (Proœm. ad 


7 Inftit.), 


10; 
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In a recent caſe of an action againſt a 
carrier, it was holden to be no excuſe, 
„that the ſhip was tight when the goods 
% were placed on board, but that a rat, 
« by gnawing out the oakum, had made 
„a {mall hole, through which the water 
& had guſhed [5];” but the true reaſon 
of this deciſion is not mentioned by the 
reporter: it was, in fact, at leaſt ordinary 
negligence, to let a rat do ſuch miſchief 


in the veſſel; and the Roman law has, on 
this principle, decided, that, ſi fullo vel- 


„ timenta polienda acceperit, eaque ure: 


& roſerint, ex locato tenetur, quia debut 


«& ab hac re cavere [e].“ 


[4] 1 Wilf, part 1. 281. Dale and Hall, 
[c] D. 19. 2. 13. 6. 


— 


— 


Inſtit.), and ſublimely perſonified in a much admired 
paſſage of an Engliſh claſfſic=* Of Law no leſs can 
*© be acknowledged than that her ſeat is the boſom of 
God, and her voice the harmony of the world; al 
things in heaven and on earth do her homage, the 
6 very leaſt, as feeling her care, and the greateſt, 25 
5 not exempted from her power,” (Hooker, Ecc. Pol.) 


Whatever 


ax 


cod | as 
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Whatever doubt there may be among 
civilians and common-lawyers in regard 
to a caſket, the contents of which are con- 
cealed from the DEPOSITARY [AJ, it ſeems 
to be generally underſtood, that a common 
carrier is anſwerable for the loſs of a box 
or parcel, be he ever ſo ignorant of its 
contents, or be thoſe contents ever ſo va- 
luable, unleſs he make a ſpecial accept- 
ance ſe]: but groſs fraud and impoſition by 
the bailor will deprive him of his action, 
and if there be proof that the parties were 
appriſed of each other's intentions, although 
there was no perſonal communication, the 
bailee may be conſidered as a ſpecial ac- 
ceptor : this was adjudged in a very modern 
caſe particularly circumſtanced, in which 
the former caſes in Ventris, Alleyne, and 
Carthew, are examined with liberality and 


wiſdom ; but, in all of them, too great 


[4] Before, p. 37, 38, 39. 
Le] 1 Stra. 145. Titchburn and White, 


ſtreſs 
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ſtreſs is laid on the reward, and too little 
on the important motives of public utility, 
which alone diſtinguiſh a carrier from other 


bailees ſor hire [,]. 


Though f 
D/] Burr. 2298. Gibbon and Paynton. See 1 Vent, 
238. All. 93. Carth. 485. (40) q 
— — 1 
(40) See the caſe of Clay v. Willan and others, { 
1 H. Black. Rep. 298. An action in the uſual form 1 

againſt common carriers was brought againſt the de- 

fendants, who were proprietors of a ſtage coach : they 
had publiſhed printed propoſals, mentioning “ that - 
caſh, writings, &c. and ſimilar valuable articles, exceed- 2 

ing the ſum of rl. would not be accounted for if laſt, unliſt 
ertered as ſuch, and a penny inſurance paid for each ” 
pound value, when delivered to the book- keeper or any _ 
other perſon in truſt, to be conveyed by any carriage * 
11 belonging to their inn. The perſon who brought the fe 
* plaintiff's parecl to be booked knew of the above WWF _. 
5 terms, and that the parcel was above 5. value, but 10 
3 did not diſcover the contents, and paid only the ordi- fo 
5 nary price of carriage, which amounted to 2s. with pr 
* an additional demand of 2d. for booking, There £61 
$ were counts in the declaration for money had and re- ſe; 
1 ceived, lent and advanced, &c.; and the plaintiff find- le 
ing that by the expreſs terms of the printed propoſal, ac 


W he could not recover even to the amount of 5/., claimed 
8 a Vers 


THE LAW OF BAILMENTS. 


Though no ſubſtantial difference is aſſign- 
able between carriage by /and and carriage 
by water, or, in other words, between a 
waggon and a barge, yet it ſoon became 
neceſſary for the courts to declare, as they 
did in the reign of James I., that a com- 
mon hoyman, like a common waggoner, is 
reſponſible for goods committed to his cuſ- 
tody, even if he be robbed of them [g]; 
but the reaſon ſaid to have been given for 


[g] Hob. ca. 30. 2 Cro. 330. Rich and Kneeland. 
& 'The fir/t caſe of the kind,“ ſaid Lord /Je/t, „ to be found 
% in our books,” 12 Mod. 480, 


yur „ — 4 
2» 


a verdict for the 25. 2d. in order to ſecure his coſts, 
no money having been paid into court by the de- 
tendants, or tendered before the ation was com- 
menced ; but the court decided that the plaintiff was 
not entitled either to the 5/. or the money advanced 
for the carriage or booking, In the above caſe no 
proof appears to have been adduced of negligence, or 
comverſy;n of the parcel, by the defendants or their 
ſervants; and it would have been inconſiſtent with 
legal principles to have preſumed that the defendants 
acled contrary to the truſt repoſed in them, 


this 


106 


Law con- 
cerning 
maſters of 
veſſels. 
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this judgment, namely, becauſe he had 
Bis Fire, is not the true one; ſince, as we 
have before ſuggeſted, the recompence could 
only make him liable for temerity and in- 
prudence ; as if a bargemaſter were raſhly 
to ſhoot a bridge, when the bent of the uc. 
ther is tempeſiuous ; but not for a mere ca- 
' faaliy, as if a hoy in good condition, ſhoot: 
ing a bridge at a proper time, were driven 
againſt a pier by a ſudden breeze, and 
overſet by the violence of the ſhock []; 
nor, by parity of reaſon, for any other 
force too great to be reliſted [i]: the public 
employment of the hoyman, and that diu 
which an ancient writer juſtly calls the 
p finew of wiſdom, are the real grounds of 
1 the law's rigour in making ſuch a perſon 
4 veſponſible for a loſs by robbery, 


[-] x Str". 128. Amies and Stevens. It 


[i] Palm. 548. W. Jo. 159. See the doctrine of 1. 0 
evitable accident moſt learnedly diſcuſſed in De/id. Herald 
Animadv. in Sa/maſii Obſerv. in Jus Att, et Rom. Cap. xv. 


15 All 


All 
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All that has juſt been advanced concern- 
ing a land- carrier may, therefore, be ap- 
plied to a bargemaſter or boatman ; but, in 
caſe of a tempeſt, it may ſometimes happen 
that the law of zet/on and average may oc- 
caſion a difference. Barcrof?'s caſe, as it 
is cited by Chief Juſtice Rolle, has ſome 
appearance of hardſhip: “ a box of jewels 
e had been delivered to a ferryman, who 
« knew not what it contained, and a ſudden 
“ ſtorm ariſing in the paſſage, he threw 
* the box into the ſea; yet it was reſolved 
* that he ſhould anſwer for it [k]:” now 1 
cannot help ſuſpecting, that there was proof 
in this caſe of culpable negligence, and pro- 
bably the caſket was both mall and light 
enough to have been kept longer on board 
than other goods; for in the caſe of Grad 
end barge, cited on the bench by Lord Coke, 
it appears, that the pack which was thrown 
overboard in a tempeſt, and for which the 


[4] All. 93. 
bargeman 
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bargeman was holden not anſwerable, was 
of great value and great weight ; although 
this laſt circumſtance be omitted by Rolle, 
who ſays only, that the maſter of the veſſel 
had no information of its contents [I]. 


The ſubtilty of the human mind, in 
finding diſtinctions, has no bounds; and 
it was imagined by ſome, that, whatever 
might be the obligation of a barge-maſter, 
there was no reaſon to be equally rigorous 
in regard to the maſter of a „hs; who, if 
he carry goods for prgit, muſt indubitably 
anſwer for the ordinary neglect of himſelf 
or his mariners, but ought not, they ſaid, 
to be chargeable for the violence of ob- 
bers: it was, however, otherwiſe decided 
in the great caſe of Mors and Slew, where 
“ eleven perſons armed came on board the 
“ ſhip in the river, under pretence of in- 


« prefſing ſeamen, and forcibly took the 


L] 2 Bulſtr. 280, 2 Ro. Abr, 567. 
« cheſts 
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& cheſts which the defendant had engaged 


bl 


4 to carry;” and though the maſter was 
entirely blameleſs, yet Sir Matthew Hale 
and his brethren, having heard both ci- 
vilians and common lawyers, and, among 
them, Mr. Hor for the plaintiff, deter- 
mined, on the principles juſt before eſ- 
tabliſhed, that the bailor ought to reco- 
ver [m]. This caſe was frequently men- 
tioned afterwards by Lord Holt, who faid, 
that © the declaration was drawn by the 
« oreateſt pleader in .England of his 


time []. 


DL] 1 Ventr, 199. 238. Ray m. 220. (41) 
[z] Ld. Raym. 920. 


— * — — — 


(41) By Stat. 7 Geo. II. chap. 15. § 1, it is 
enacted, that ſhip-owners ſhall not be liable for any 
loſs ariſing from the HVonduct of the maſter or ma- 
riners, beyond the value of the hip and freight + {cs the 
Cale of Sutton v. Mitchell, 1 Term Rep. 18, 


Still 
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Still farther : ſince neither the element, 
on which the goods are carried, nor the 
magnitude and form of the carriage, make 
any difference in the reſponſibility of the 
bailee, one would hardly have conceived, 
that a diverſity could have been taken be- 
tween a leiter and any other thing. Our 
common law, indeed, was acquainted with 
no ſuch diverſity ; and a private poſt-maſter 
was preciſely in the ſituation of another 
carrier; but the ſtatute of CHARLEsõ II. 
having eſtabliſhed a general poſt-office, and 
taken away the liberty of ſending letters 
by a private poſt [o], it was thought, that 
an alteration was made in the obligation 
of the poſt-maſter general; and in the cale 
of Lane and Cotton, three judges deter- 
mined, againſt the ſixed and well-ſupported 
opinion of Chief Juſtice HoLT, © that the 
i poſt-maſter was not anſwerable for the 


[e] 12 Cha. II. ch. 35. See the ſubſequent ſtatutes, 
6 Joſs 


cc 


ne 
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« Joſs of a letter with exchequer-bills in 
„ it [p]:” now this was a caſe of ordinary 
neglect, for the bills were Holen out of the 
plaintiff's letter in the defendant's office [q]; 


and 
[4] Carth. 487. 12 Mod. 482. (42) 


[7] In addition to the authorities before cited, p. 44. 
n. [0], for che diſtinction between a lots by fealth and by 
robbery, ſee Dumoulin, tract. De eo quod intereſt, n. 184. 
and RosELLa CASUUM, 28. b. This laſt is the book 
which St. German improperly cally Summa Raſella, and by 
miſquating which he miſled me in the paſſage concerning 


the full of a houſe, p. 68. The words of the author, Tho. - 


wamala, are theſe: «© Domus tua minabatur ruinam; do- 
«© mus 


—_—_ 6 Os —_— 3 — 1 


(42) 1 1.d. Raym. 646. S. C. See alſo Whit- 
field v. Lord le Deſpencer, Cowper, 754. where the 
deciſion in Lane v. Cotton is confirmed; and where 
it is ſettled, that no action of the kind can be ſup- 
ported except in the cireumſtance of perſonal miſcon- 
duct in any party employed by the Poſt-Office, Lord 
Holt's, and our authoi's, reaſoning on the ſubject cer- 
tainly poſſeſſes the advantage of analogy, but in the 
laſt caſe Lord Mansfield (764) places the poſt eſta. 
bliſhment in a new light; and the two concurring 
determinations now give the /aw on this point, pro- 
ducing that © certainty,” which, as Lord Coke 
obſerves, © is the mother of quiet and repoſe.” 


R 


Liv 


110 


THE LAW OF BAILMENTS. 


and as the maſter has a great /alary for the 


diſcharge of his truſt ; as he ought clearly 


to anſwer for the acts of his clerks and 
agents; as the ſtatute, profeſſedly enaQed 
for ſafety as well as diſpatch, could not 
have been intended to deprive the ſubje 
of any benefit which he before enjoyed; 
for theſe reaſons, and for many others, | 
believe that Cicero would have ſaid what 


3 | [ 111 ] he wrote on a ſimilar occaſion to Trebatiu, 


Ego tamen S$CAVOLZ aſſentior [].“ l 
would, perhaps, have been different undi 
the ſlatute, if the poſt had been robbed either 
by day or by might, when there is a ne. 
ceſſity of travelling, but even that queſtion 
would have been diſputable; and here | 
may conclude this diviſion of my Eſſij 
with obſerving, in the plain but emphatic 


* mus corrvit, et interficit equum tibi commodatum ; cen: 
« non poteſt dici caſus fortuitus ; quia diligenti/imas reps 
* raiſct domum, vel ibi non habiraſſet; fi autem dom® 
% zox minabatur ruinam, ſed imperu tempe/tatis valle 
** corruit, non eſt tibi imputandum.“ 


[-] Epid. ad Fam, VII. 22. 
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language of St. GERMAN, “ that all the 
“ formex diverlities be granted by ſecondary 
& concluſions derived upon the law of rea- 
* ſon, without any flatute made in that be- 


* half; and, peradveniure, laws and the 


* concluſions therein be the more plain 
* and the more open; for if any flatute 


% were made therein, I think verily, more 
0 


** 


c 


the ſtatute, than doth now, when they 


* be only argued and judged after the 
common law [g].“ 


Before I finiſh the Hiſtorical part of my 
Eſſay, in which I undertook to demonſtrate 
that a perfect harmony ſubſiſted on this 
* intereſting branch of juriſprudence in the 
* codes of nations gt eminent for legal 
* wiſdom [t],” I cannot forbear adding a 
tew remarks on the inſtitutions of thoſe 


L'] Doct. an Stud, dial. 2. chap. 38. laſt ſentence. 
le] P. 11. 


R 2 nations 


doubts and queſtions would ariſe por 
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nations who are generally called barbarous, 


ern nations, and who ſeem in many inſtances to have 


deſerved that epithet: although traces of 
ſound reaſoning and ſolid judgment appear 
in moſt of their ordinances, 


By the ancient laws of the W1s1GoTHs, 
which are indeed rather obſcure, the“ keeper 
* of a horle or an ox for hire, as well as a 
& hirer for uſe, was obliged, if the ani- 
% mal periſbed, to return another of equal 
„ worth: the law of the Baiuvarians on 
this head is nearly in the ſame words; and 
the rule is adopted with little alteration in 
the capitularies of Charlemagne and Lewis 
the Pious [u], where the Moſaic law before 
cited concerning a borrower may alſo be 
found [20]. In all theſe codes a dar) 
of gold, ſilver, or valuable trinkets, is made 


[z) Lindenbrog, LL. 22 lib. 5. tit. 5. $1, 2, 3 
and LL. Baiuvar. tit. on 9 1, 2, 3, 4. 2 lib. b 


§ 204. 
[w] . lib. 6. $ 22. Exod, xxii. 14, 15. 


chargeable, 
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chargeable, if they are deſtroyed by fire, 
and his own goods periſh ot with them 
a circumſtance which ſome other legiſlators 
have conſidered as concluſive evidence of 
groſs negle& or fraud: thus by the old 
Britiſh Tract, called the Book of CyNa ws, 
a perſon, who had been robbed of a depoſit, 
was allowed to clear himſelf by making 
oath, with compurgators, that he had no 
concern in the robbery, unleſs he had ſaved 
his own goods ; and it was the ſame, I be- 
lieve, among the Britons in the caſe of a 
loſs by fire, which happened without the 
fault of the bailee; although HowEL he 
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Laws of 
the Britons. 


Good ſeems to have been rigorous in this [ 113 ] 


caſe for the ſake of public ſecurity [x]. 
There was one regulation in the Northern 
code, which I have not ſeen in that of any 
other nation : if precious things were de- 


[x] LL. Hywel Daa, lib. 3. cap. 4. F 22. and lib. 3. 
cap. 3. 5 40, See allo Stiernb. De jur. Sveon. p. 256, 
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poſited and Holen, time was given to ſearch 
for the thief, and if he could not be found 
within the time limited, a mozety of the 
value was to be paid by the depoſitary to 
the owner, © ut damnum ex medio uterque 
« ſuſtineret []. 


Now I can ſcarce perſuade myſelf, that 
the phraſe uſed in theſe laws, /i id perierit, 
extends to a periſhing by inevitable acci- 
dent; nor can I think that the old Gothic 
law, cited by Sliernboob, fully proves lis 
aſſertion, that a depoſitary was reſpon- 
e ſible for irreſiſtible force; but J obſerve, 
that the military lawgivers of the North, 
who entertained very high notions of good 
faith and honour, were more ſtrict than 
the Romans in the duties by which depo- 
ſitaries and other truſtees were bound: an 
exact conformity could hardly be expected 
between the ordinances of poliſhed ſtates, 


b. LL. Wifgeth, lib. 5 tit. To 8 LL 
and 
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and thoſe of a people who could ſuffer 
diſputes concerning bailments to be de- 
cided by combat ; for it was the Emperor 


battle in caſes of conteſted depoſits, and 
ſubſtituted a more rational mode of 
proof [2]. 


I13 


Frederick II. who aboliſhed the trial by 114 ] 


I purpoſely reſerved to the laſt the Laws of 


mention of the HIN DV, or Indian, code, 


which the learning and induſtry of my 
much- eſteemed friend Mr. Halled has made 


acceſſible to Europeans (43), and the Prr- 
SIAN 


Lz] LL. Longobard. lib. 2. tit. 55. & 35. Conflit. 
Neapol. lib. 2. tit. 34. 


— 
— 


— 


(43) By an Engliſh tranſlation publiſhed in 1781. 
the pretace to the work contains many valuable re- 
marks on the hiſtory and antiquities of India: with 
reſpect to the code, Sir William Jones truly obſerves 
that © the rules of the Pundits concerning ſucceſſicr7: 
to property, the puniſhment oi offences, and the cere- 
* montes of religion, are widely different from ours;“ 
it may, however, be remarked, that the chapter ** of 
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SIAN tranſlation of which I have had the 
pleaſure of ſeeing : theſe laws, which muſt 


in all times be a ſingular object of curioſity, 
are now of infinite importance; fince the 
happineſs of millions, whom a ſeries of 


& the diviſion of inheritable property,“ and that “ of 
« juſtice,” are by no means unworthy the attention of 
the Britiſh lawyer, who is diſpoſed to extend the re- 
ſearches connected with his profeſſional ſcience. From 
the following paſſage in the chapter “ of juſtice,” a 
tyro at the bar may derive ſome prohtable inſtruction in 
the important and difficult art of cro(s-examination, 
«© When two perſons, upon a quarrel, refer to arhi- 
cc trators, thoſe arbitrators, at the time of examina- 
c tion, ſhall obſerve both the plaintiff and defendant 
hs narrowly, and take notice if either, and which of 
« them, when he is ſpeaking, hath his voice faulter 
ein his throat, or his colour change, or his forehead 
c ſweat, or the hair of his body ſtand erect, or a 
© trembling come over his limbs, or his eyes water; 
&« or if, during the trial, he cannot ſtand ſtill in his 
« place, or frequently licks and moiſtens his tongue, 
or hath his face grow dry, or in ſpeaking to one 
& point, wavers and ſhuMes off to another, or if any 
« perſon puts a queſtion to him, is unable to return 
& an anſwer ;—from the circumſtances of ſuch com- 
„ motions they ſhall diſtinguiſh the guilty party.“ 
Halhed's Code of Gentoo Lays, c. 3. p. 105. 


amazing 
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amazing events has ſubjected to a Britiſb 
power, depends on a ſtrict obſervance of them. 


It is pleaſing to remark the ſimilarity, 
or rather identity, of thoſe concluſions, 
which pure unbiaſled reaſon in all ages and 
nations ſeldom fails to draw, in ſuch ju- 
ridical inquiries as are not fettered and 
manacled by py/itive inſtitution ; and al- 
though the rules of the Pundits concerning 


ſucceſſion to property, the puniſhment of 


offences, and the ceremontes of religion, are 
widely different from ours, yet in the great 


ſyſtem of contracts and the common in- 


tercourſe between man and man, the Poo- 


TEE of the Indians (44) and the Dio ES of 


the Romans are by no means diſimilar [al. 


[a, Hæc omnia,“ ſays GroT1vs, “ Romanis quidem 
% congruunt legibus, fed non ex illis primitùs, fed ex 
« rquitate naturali, veniunt: quare eadem apud alias 
% quoque geites reperire eſt.” De jure Belli ac Pacis, 
lib. 2 cab. 12. H 13. 


— "ad. 


(14) Dr. Robertſon (ſee his Diſquiſition on India, Ap- 
pendix, p. 247 254.) beftows his approbation on the 
Indian Code, and compares it with that of Juſtinian. 


Thus 


© 
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Thus it is ordained by the ſages of Hin- 
duſten, that “a depoſitor ſhall carefully 
“ inquire into the character of his intended 
& depoſitary; who, if he undertake to 
* keep the goods, ſhall preſerve them with 
© care and attention; but ſhall not be 
bound to reſtore the value of them if 
* they be ſpoiled by unforeſeen accident, or 
% burned, or flolen; UNLESS he conceal 
« any part of them that has been ſaved, 


„ or unleſs bis own effects be ſecured, or 


“ unleſs the accident happen after his re- 
c 


La 


fuſal to redeliver the goods on a demand 


made by the depolitor, or while the de- 


“ politary, againſt the nature of the truſt, 


in other 


“ preſumes to make uſe of them: 
words, © the bailee is made anſwerable for 
% fraud, or for ſuch negligence (45) as ap- 
« proaches to it [S.“ 

90 


[6] Gentoo Laws, Chap. 4. See before, p. 47. 


(45) The words of this part of the Braminical 


inſtitutions are ſolemn and remarkable: they prove 
that 
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So a borrower 1s declared to be charge- 
able even for caſualty or violence, if he fail 
to return the thing after the completion 
of the buſineſs for which he borrowed it; 
but not, if it be accidentally loſt or forcibly 
ſeized, before the expiration of the time, 
or the concluſion of the affair, for which 
it was lent [cj: in another place it is pro- 
vided, that, if a pledge be damaged or loſt 
by unforeſeen accident, the creditor ſhall 
nevertheleſs recover his debt with intereſt, 
but the debtor ſhall not be entitled to the 


[e] Same chapter. See before, p. 68. 


1 — 


that the oriental notions on the ſubject of hoſpitality 
to perſons, are extended with ſcrupulous confiſtency to 
the depoſit of goods. If a perſon ſhould make uſe 
&« of any property intruſted to him, or it be ſpoiled 
&« for want of his care and attention, then whatever 
© crime it is for a woman to abuſe her huſband, or 
© for a man to murder his friend, the fame degree of 
« guilt ſhall be imputed to him, and the value of 
&© the truſt muſt be made good.“ Gentoo Laws, 
c. J. p. 120, 


value 
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value of his pawn [4]; and that, if the 
pledgee 2 the thing pledged, he ſhall pay 
the value of it to the pledgor in caſe of 
its loſs or damage, whilſt he uſes it [e]. 


In the ſame manner, if a perſon Vire 
a thing for uſe, or if any metal be delivered 
to a workman, for the purpoſe of making 
veſſels or ornaments, the bailees are holden 
to be diſcharged, if the thing bailed be 
deſtroyed or ſpoiled by natural misfortune 
or the injuſtice of the ruling power, u- 
LESS it be kept after the time limited for 
the return of the goods, or the performance 


of the work [/]. 


All theſe proviſions are conſonant to the 
principles eſtabliſhed in this Eſſay; and I 
cannot help thinking, that a clear and con- 


[4] Chap. 1. 41, Before, p. 84, 85: 
le] Chap. 1. $ 2. Before, p. 81. 
L/] Chap. 4. and chap, 10. Before, p. 88, gr. 


ciſe 


1 


ſe 
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ciſe treatiſe, written in the Perſian or Ara- 
bian language, on the law of Contrafs, 
and evincing the general conformity be- 
tween the Aſiatic and European ſyſtems, 
would contribute, as much as any regu= 
lation whatever, to bring our Eugliſhb law 
into good odour among thoſe whoſe fate 
it is to be under our dominion, and whoſe 
happineſs ought to be a ſerious and con- 
tinual object of our care. 

Thus have I proved, agreeably to my 
undertaking, that he plain elements of na- 
tural late, on the ſubject of BaiLMENTS, 
which have been traced by a fhort analyſis, 
are recogniſed and confirmed by the wiſ- 
dom of nations [g]; and I haſten to the 
third, or /ynthetical, part of my work, in 
which, from the nature of it, moſt of the 
definittons and rules already given muſt 
be repeated with little variation in form, 


[2] Before, p. 4 and 11, 
and 
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and none in ſubſtance : it was at firſt my 
deſign to ſubjoin, with a few alterations, 
the Synop/is of DELRIO ; but finding that, 
as Bynker/hoek expreſſes himſclf with an 
honeſt pride, I had leiſure ſometimes to write, 


but never to copy, and thinking it unjuſt to 
embelliſh any production of mine with the 
III. The inventions of another, I changed my plan; 
n barely recapitulate the doctrine 


expounded in the preceding pages, obſery- 
ing the method which logicians call Syn- 


theſis, and in which all ſciences ought to be 


explained. 


Definitions. I. To begin then with definitions: 
1. BAILMENT ir @ delivery of goods in 
truſt, on a contract expreſſed or implied, 
that the truſt ſhall be duly executed, and 
the goods redteli vered, as foon as the time 

er nwfe for which they were bailed ſhall have 
elap/ed or be performed, 


2, Dz- 


J. 


DO 
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2. Dos Ir is a bailment of goods to be 
kept for the bailor without a recompence. 

3. MANDATE is a bailment of goods, 
without reward, to be carried from place 
to place, or to have ſome act performed about 
them. 

4. LENDING FOR USE is a Gailment of [ 118 } 
a thing for a certain time 7o be uſed by the 
borrower without paying for it. 

F. PLEDGING is a bailment of goods by 
a debtor to his creditor 7% be kept till the 
debt be diſcharged. 

6. LETTING TO HIRE is, I. a bailment 
of A THING to be w/ed by the hirer for a 
compenſation in money; or, 2. a letting out 
of WORK and LABOUR to be done, or CARE 
and ATTENTION to be be/towwed, by the 
bailee on the goods bailed, and that for a 


pecumtary recompence ; or, 3. of CARE and 


me ? : | | 
A PAINS in carrying the things delivered from 
| |; ; 

one place to another for a ſtipulated or im- 

plied reward. me 

lt 

— 4 1 

IO | 7. IN x 


& 


awww 2 
— — _ 6 —99 
3 p y 


118 


THE LAW OF BAILMENTS; 


7. INNOMINATE BAILMENTS are thoſe 
where the compenſation for the uſe of a 
thing, or for /abour and attention, is not 
pecuntiry; but either, 1. the reciprocal uſe 
or the gift of ſome other thing; or, 2. work 
and pains, reciprocally undertaken ; or, 3. 
the / or gift of another thing in con- 
ſideration of care and labour, and con- 
verſely. | 

8. ORDINARY megle# is the omiſſion of 
that care which every man of common pru- 
dence, and capable of governing a family, 
takes of his oxon concerns. 

9. GROSS neglef is the want of that 
care which every man of common ſenſe, how 
mnaltentive ſoever, takes of his own pro- 


perty. 


10. SLIGHT negleft is the omiſſion of 


that viligence which very. circumſpect and 


[ 119 |] thoughtful perſons uſe in ſecuring their own 


goods and chattels, 
11. A 
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11. A NAKED CONTRACT is a contract 
made without conſideration or recompence. 


119 


II. The rules, which may be conſidered Rules, 


as axioms flowing from natural reaſon, 
good morals, and ſound policy, are theſe : 

1. A bailee, who derives no benefit from 
his undertaking, is reſponſible only for 
GROSS negleCt. 

2. A bailee, who alone receives benefit 
from the bailment, is reſponſible for $L1GHT 
neglect. 

3. When the bailment is beneficral to 
both parties, the bailee muſt anſwer for 
ORDINARY neglect. 

4. A SPECIAL AGREEMENT of any 
bailee to anſwer for more or leſs, is in 
general valid. 

5. ALL bailees are anſwerable for actual 
FRAUD, even though the contrary be ſli- 
pulated, 


8 6. No 
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6. No bailee ſhall be charged for a 
loſs by inevitable ACCIDENT or irreſiſtible 
FORCE, except by /pecial agreement. 

7. ROBBERY by force is conſidered as 
irreſiſtible ; but a loſs by private STEALTH 
is preſumptive evidence of ordinary neglett, 

8. GRoss neglect is a vialation of good 
faith. | | 

9. No AcTI10N lies to compel perform- 
ance of a nated contract. 

10. A reparation may he obtained by 
ſuit for every DAMAGE occaſioned by an 
INJURY. 

#120] 11. The negligence of a SERVANT, at 
ing by bis maſter's expreſs or implied order, 
is the negligeuce of the MASTER. 


Propoſi- III. From theſe rules the following pro- 


tions. 


pofitions are evidently deducible: 

1. A DEPOSITARY is reſponſible only 
ſor GRoss neglect; or, in other words, 
for a violation of good faith, 


2. A 


N. 


ily 
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2. A DEPOSITARY, whole character is 
known to his depoſitor, ſhall not anſwer 
for mere neglect, if he take no better care of 
his own goods, and they alſo be ſpoiled or 
deſtroyed. 

3. A MANDATARY 10 carry is reſponſi- 
ble only for GROss neglect, or @ breach of 
good faith. 

4. A MANDATARY to perform a work 
is bound to uſe a degree of diligence ade- 
guate to the performance of it. 

5. A man cannot be compelled by ac- 
rio to perform his promiſe of engaging 
in a DEPOSIT or a MANDATE, 

6. A reparation may be obtained by 
ſuit for DAMAGE occalioned by the zon= 
performance of a promiſe to become a DE- 
POSITARY Or a MANDATARY. 

7. A BORROWER FOR USE is reſponſi- 
ble for $L1GAT negligence. 

8. A PAWNEE is anſwerable for OoRDI- 
NARY neglect. 

8 2 9. The 


120 
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g. The HIRER of a THING is anſwer- 
able for ORDINARY neglect. 

10. A WORKMAN for HIRE muſt anſwer 
for ORDINARY neglect of the goods bailed, 
and apply a degree of SKILL equal to his 
undertaking. 

It. A LETTER to HIRE of his CARE 
and ATTENTION is reſponſible for 0RD1- 
NARY negligence. 

12. A CARRIER for HIRE, by land or 
by water, is anſwerable for ORDINARY 
neglect. 


IV. To theſe rules and propoſitions there 
are ſome exceptions : 

1. A man who ſpontaneouſly and offi- 
ciouſly engages to keep, or to carry, the 
goods of another, though without reward, 
muſt anſwer for SLIGHT neglect, 

2. If a man, through frong perſuaſion 
and with relufance, undertake the exc- 
cution of a MANDATE, no more can be 

required 
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required of him than 4 fair exertion of his 
ability. 

3. ALL bailees become reſponſible for 
loſſes by CASUALTY or VIOLENCE, after 
their 7e/4/al to return the things bailed on 
a LAWFUL DEMAND. 

4. A BORROWER and a HIRER are an- 
ſwerable in ALL EVENTS, if they #eep the 
things borrowed or hired after the ſlipulated 
time, or v/e them differently from their 
agreement. 

5. A DEPOSITARY and a FAWNEE are 
anſwerable in ALL EVENTS, if they 4% 
the things depolited or pawned. 

6. An INNKEEPER is chargeable for the 
goods of his gueſt within his inn, if the 
gueſt be robbed by the ſervants or inmates 
of the keeper. 

7. A COMMON CARRIER, by land or 
by water, muſt indemnify the owner of 
the goods carried, if he be ROBBED of 
them, 
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General 
corollary 
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V. It is no exception, but a corollary, 


and remark. from the rules, that“ every bailee is re- 


« ſponſible for a lols by AcciDENT or 
«© FORCE, however inevitable or irręſiſtible, 
if it be occafioned by that degree of negli- 


4 gence, for which the nature of his con- 


i tract makes him generally anſwerable;” 
and I may here conclude my diſcuſſion of 
this important title in juriſprudence with 
a general and obvious remark ; that © all 
the preceding rules and propoſitions may 
„be diverſified to nfinity by the circum- 
« fances of every particular caſe;”” on 
which circumſtances it 18 on the Continent 
the province of a judge appointed by the 
fovereign, and in ENGLAND, to our con- 
ftant honour and happineſs, of a jury freely 
choſen by the parties, finally to decide: 
thus, when a painted cartoon, paſted on 


canvas, had been depsfited, and the bailee 


kept it ſo near a damp wall, that it peeled 
and was much injured, the queſtion, © whe- 
ether 


ti 


elir 


= 
er 
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ther the depoſitary had been guilty of 
« GROSS neglect,” was properly left to 
the jury, and, on a verdict for the plain- 
tiff with pretty large damages, the court 
refuſed to grant a new trial []; but it 
was the judge who determined, that the 
defendant was by la reſponſible for gro/s 
negligence only; and if it had been proved, 
that the bailee had kept his own pictures 
of the ſame ſort in the ſame place and man- 
ner, and that hey too had been ſpoiled, 
a new trial would, I conceive, have been 
granted; and ſo, if no more than sLIOHT 


neglect had been committed, and the jury 


had, nevertheleſs, taken upon themſelves 
to decide againſt law, that a bailee cis 
reward was reſponſible for it. 


| Should the method uſed in this little tract 
be approved, I may poſſibly not want in- 
clination, if I do not want leiſure, to diſ- 


[5] 2 Stra. 1099. Mytton and Cock. 
S 4 culs 
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cuſs in the ſame form every branch of 
Engliſh law, civil and criminal, private and 
public ; after which it will be eaſy to ſe- 
parate and mould into diſtinct works, the 
three principal diviſions; or the analytical, 


the Hiſtorical, and the /ynthetical, parts. 


The great ſyſtem of juriſprudence, like 
that of the Univerſe, conſiſts of many 
ſubordinate ſyſtems, all of which are con- 
nected by nice links and beautiful de- 
pendencies; and each of them, as I have 
fully perſuaded myſelf, is reducible to a 
few plain elements, either the wiſe maxims 
of national policy and general convenience, 
or the poſitive rules of our forefathers, 
which are ſeldom deficient in wiſdom or 
utility: if Law be a ſcience, and really 
deſerve ſo ſublime a name, it muſt be 
founded on principle, and claim an exalted 
rank in the empire of regſan; but if it be 


merely an unconnected ſeries of decrees 
| and 


an 
its 
th 
ha 
lai 


fac 


ga! 


ani 
of 

ou 
bec 
Atte 
are 
GO 


THE LAW OF BAILMENTS. 


and ordinances, its uſe may remain, though 
Its dignity be leſſened, and He will become 
the greateſt lawyer who has the ſtrongeſt 
habitual or artificial memory. In practice, 
law certainly employs two of the mental 
faculties ; reaſon, in the primary inveſti- 
gation and deciſion of points entirely new ; 
and memory, in tranſmitting to us the reaſon 
of ſage and learned men, to which our own 
ought invariably to yield, if not from a 
becoming modeſty, at leaſt from a juſt 
attention to that object, for which all laws 
are framed and all ſocieties inſtituted, THE 
GOOD OF MANKIND, 
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Trinity Term 2 Annæ reginæ. 


Coggs v. Bernard, 2 Ld. Raym. 


909. 
5. C. Com. 133. Salk. 26. 3 Salk. 11. Holt. 13. Entry. Salk. 735. 


x 3 Ld. Raym. 163. 


Is an action upon the caſe the plaintiff de- 1f man under- 


k 
clared, quod cum Bernard the defendant, the goods («) ſafzly 


tenth of November, 13 Vill. 3. at, &c. aſſump- — 


is reſponſible 


let, ſalvo et ſecure elevare ( Anglice, to take up) pron ome 


ſeveral hogſheads of brandy then in a certain in tbe carriage 
0 thro* his neglect 

cellar in D. et ſalvo et ſecure deponere ( Anglice, tho he was not 

to lay them down again) in a certain other cel- rier and was 29 

lar in Yater-lane, the ſaid defendant and his — 

ſervants and agents 7am negligenter et impro- wap 5 

vide put them down again into the ſaid other 

cellar, quod per defectum cure ipfius the de- 

fendant, his ſervants and agents, one of the 

caſks was ſtaved, and a great quantity of brandy, 

viz, ſo many gallons of brandy, was ſpilt. Af- 


ter not guilty pleaded, and a verdi& for the 


(a) Vide ante, 60. 


plaintiff, 


(a) Vide 2 Id. 
Raym. 919. 
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plaintiff, there was a motion in arreſt of judg- 
ment, for that it was not alleged in the de- 
claration that the defendant was a common por- 
ter, nor averred that he had any thing for his 
pains. And the caſe being thought to be a caſe 
of great conſequence, it was this day argued 
ſeriatim by the whole court. 


Gould Juſtice, I think this is a good de- 
claration. The objection that has been made 
is, becauſe there is not any conſideration laid. 
But I think it is good either way, and that any 
man, that undertakes to carry goods, is liable 
to an action, be he a common carrier or what- 
ever he is, if through his neglect they are loſt, 
or come to any damage: and if a præmium be 
laid to be given, then it is without queſtion ſo. 
The reaſon of the action is, the particular truſt 
repoſed in the defendant, to which he has con- 
curred by his aſſumption, and in the executing 
which he has miſcarried by his neglect. But if 
a man undertakes to build a houſe, without any 
thing to be had for his pains, an (a) action will 
not lie for non-performance, becauſe it is nudum 


paum, So is the 3 H. 6. 36. So if goods 


are depoſited with a friend, and are ſtolen from 


him, no action will lie. 29 K 28. But there 
will be a difference in that caſe upon the evt- 
dence, 
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dence, how the matter appears; if they were 
ſtolen by reaſon of a groſs neglect 1n the bailee, 
the truſt will not ſave him from an action; other- 
wiſe, if there be no groſs neglect. So is oct. and 
Stud. 129. upon that difference. Ihe ſame 
difference 1s where he comes to goods by find- 
ing. Doct. and Stud. ubi ſupra. Ow. 141. 
But if a man takes upon him expreſsly to do 
ſuch a fact ſafely and ſecurely, if the thing comes 
to any damage by his miſcarriage, an action will 
lie againſt him. If it be only a general bail- 
ment, the bailce will not be chargeable, without 
a groſs neglect. So is Keilw. 160. 2 H. 7. 11. 
22 . 41. 1 R. 10. Bro. action ſur le caſe, 
78. Southcote's caſe is a hard caſe indeed, to 
oblig: all men, that take goods to keep, to a 
ſpecial acceptance, that they will keep them as 
ſaſe as they would do their own, which is a 
thing no man living that is not a lawyer could 2 Ld. Raym. 
think of: and indeed it appears by the report of 91. 
that caſe in Cro. El. 815. that it was adjudged 
by two judges only, viz. Gawdy and Clench. 
But in 1 Yerzr. 121. there is a breach aſſigned 
upon a bond conditioned to give a true account, 
that the defendant had nat accounted for 30J, 
the defendant ſhewed that he locked che money 
up in his maſter's warehouſe, and it was ſtole 
from thence, and that was held to be a good 
| account, 
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account, But when a man undertakes ſpecially 
to do ſuch a thing, it is not hard to charge him 
for his neglect, becauſe he had the goods com. 
mitted to his cuſtody upon thoſe terms. 


Powys agreed upon the neglect, 


Powell. The doubt is, becauſe it is not 
mentioned in the declaration, that the defendant 
had any thing for his pains, nor that he was a 
common porter, which of itſelf imports a hire, 
and that he is to be paid for his pains. So that 


the queſtion is, whether an action will lie againſt 


a man for doing the office of a friend; when 
there is not any particular neglect ſhewn? And 
J hold, an action will lie, as this caſe is. And 
in order to make it out I ſhall firſt ſhew, that 
there are great authorities for me, and none 
againſt me; and then ſecondly, I ſhall ſhew the 
reaſon and gift of this action: and then thirdly, 


I ſhall conſider Soythcote's calc, 


1. Thoſe authorities in the Regiſfer 110. 4. ö. 
of the pipe of wine, and the cure of the horſe, 
are in pcint, and there can be no anſwer given 
them, but that they are writs, which are framed 


ſhort, But a writ upon the caſe muſt mention 


every thing that is material in the caſe, and no- 
* thing 
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thing is to be added to it in the count, but the 
time, and ſuch other circumſtances, But even 
that objection is anſwered by Raſt. Entr. 13. c. 
where there is a declaration ſo general. The 
year books are full in this point. 43 Ed. 3. 33. 4. 
there is no particular act ſnewed. There indeed 
the weight is laid more upon the neglect than 
the contract. But in 48 Ed. 3. 6. and 19 H. 
6. 49. there the action is held to lie upon the 
undertaking, and that without that it would not 
lie; and therefore the undertaking 1s held to be 
| the matter traverſable, and a writ is quaſhed for 
| want of laying a place of the undertaking. 2 H. 
: 7. 11. 7 H 4. 14. theſe caſes are all in point, 
and the action adjudged to lie upon the under- 
d 


taking. 


2. Now to give the reaſon of theſe caſes, the 


: giſt of theſe actions is the undertaking. The 
party's ſpecial afſumpfit and undertaking obliges 
2 


him ſo to do the thing, that the bailor come to 
no damage by his neglect. And the bailee in 
; this caſe ſhall anſwer accidents, as if the goods 
g are ſtolen ; but not ſuch accidents and caſualties 
as happen by the act of God, as fire, tempeſt, 
4 Sc. So it is 1 Jones 179. Palm. 548. For 2 Ld. Raym. 
the bailee is not bound, upon any undertaking 911. 
againſt the act of God, Juſtice Jones in that 
cale 
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caſe puts the caſe of the 22 Af where the fer- 
ryman overladed the boat. That is no autho- 
rity I confeſs in that caſe, for the action there 
is founded upon the ferryman's act, viz. the 
overlading the boat, But it would not have 
lain, ſays he, without that act; becauſe the fer- 
ryman, notwithſtanding his undertaking, was 
not bound to anſwer for ſtorms. But that act 
would charge him withour any undertaking, be- 
cauſe it was his own wrong to overlade the boat. 
But bailees are chargeable in caſe of other acci- 
dents, becauſe they have a remedy againſt the 
wrong-doers: as in caſe the goods are ſtolen 
from him, an appeal of robbery will lie, wherein 
he may recover the goods, which cannot be 
had againſt enemies, in caſe they are plundered 
by them; and therefore in that caſe he ſhall not 
be anſwerable. But it is objected, that here is 
no conſideration to ground the action upon. 
But as to this, the difference is, between being 
obliged to do the thing, and anſwering for things 
which he has taken into his cuſtody upon ſuch 


lr ra undertaking, An (a) action indeed will not 
am. 919, an 


the books there Jie for not doing the thing, for want of a ſuffi- 


. d. - 4 . . — 
my cient conſideration ; but yet if the bailee will 


take the goods into his cuſtody, he ſhall be an- 
ſwerable for them; for the taking the goods into 
his cuſtody is his own act. And this action is 

founded 
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founded upon the warranty, upon which I have 

been contented to truſt you with the goods, 

which without ſuch a warranty I would not 

have done. And a man may warrant a thing Warranty withe 
without any conſideration. And therefore when ation is good, 
I have repoſed a truſt in you, upon your un- 

dertaking, if I ſuffer, when I have fo relied 

upon you, I ſhall have my action. Like the 

caſe of the Counteſs of Salop. An action will 

not lie againſt a tenant at will generally, if the 

houſe be burnt down, But if the action had 

been founded upon a ſpecial undertaking, as 

that in conſideration, the leſſor would let him 

live in the houſe, he promiſed to deliver up the 

houſe-to him again in as good repair as it was 

then, the (a) action would have lain upon that ( Vide com 
ſpecial undertaking, But there the action was 1653. * 

ä laid generally. 


3. Southcote's (5) caſe is a ſtrong authority, 
and the reaſon of it comes home to this, becauſe 
the general bailment 1s there taken to be an 
undertaking to deliver the goods at all events, 
and fo the judgment is founded upon the un- 


() That notion in Southcote's caſe, 4 Rep. 83. b. that 
a general bailment and a bailment to be ſafely kept is all 
one, was denied to be law by the whole court, ex relation: | 


mri Bunbury. Note to 3d Ed. kt 
T dertaking. 1 


2 Ld. Raym. 


912. 
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dertaking. But I cannot think, that a general 
bailment is an undertaking to keep the goods 


ſafely at all events. That is hard. Coke reports 


the caſe upon that reaſon, but makes a difference 
where a man undertakes ſpecially, to keep goods 
as he will keep his own, Let us conſider the 
reaſon of the caſe. For nothing is Jaw that is 
not reaſon, Upon conſideration of the autho- 


rities there cited, I find no ſuch difference. 


9 Ed. 4. 40. b. there is fuch an opinion by 


In 


Danby. The caſe in 3 H. 7. 4. was of a ſpe- 


cial bailment, fo that that caſe cannot go very 
far in the matter. 6 H. 7. 12. there is ſuch 
an opinion by the bye. And this is all the 
foundation of Southcote's caſe. But there are 
caſes there cited, which are ſtronger againſt it, 
as 10 H. 7. 26. 29 Af. 28. the caſe of a pawn, 
My lord Coke would diſtinguiſh that caſe of a 


pawn from a bailment, becauſe the pawnee has 
a ſpecial property in the pawn; but that will 
make no difference, becauſe he has a ſpecial 
property in the thing bailed to him to keep, 
$ Ed. 2. Fitzh, Detinue, 59. the caſe of goods 
bailed to a man, locked up in a cheſt, and 
ſtolen; and for the reaſon of that caſe, ſure it 
would be hard, that a man that takes goods into 


his cuſtody to keep for a friend, purely out cf 


kindneſs to his friend, ſhould be chargeable 


at 


al 
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all events. But then it is anſwered to that, 
that the bailee might take them ſpecially. There 
are many lawyers don't know that difference, or 
however it may be with them, half mankind 
never heard of it. So for theſe reaſons, I think 
a general bailment is not, nor cannot be taken 
to be, a ſpecial undertaking to keep the goods 
bailed ſafely againſt all events. But if (a) a man () Vide ante 
does undertake ſpecially to keep goods ſafely, ** 
J that is a warranty, and will oblige the bailee 
. to keep them ſafely againſt perils, where he has 
j his remedy over, but not againſt ſuch where 
b he has no remedy over. 


re Holt, Chief Juſtice. The caſe is ſhortly this. 
it, This defendant undertakes to remove goods from 
n. one cellar to another, and there lay them down 
4 ſafely, and he managed them ſo negligently, that 
148 for want of care in him ſome of the goods were 


vill ſpoiled. Upon not guilty pleaded, there has 
been a verdict for the plaintiff, and that upon 
full evidence, the cauſe being tried before me 
at Guildhall, There has been a motion in arreſt 
of judgment, that the declaration is inſufficient, 
becauſe the defendant is neither laid to be a com- 
mon porter, nor that he 1s to have any reward 
for his labour. So that the defendant is nor ma 
chargeable by his trade, and a private perſon 

T 2 cannot 


) Vide ante 


35s 


2 Ld. Raym. 


Accommoda- 


tum, 


913. 


Pawns. 


cannot be charged in an action without a re- 
ward. 


I have had a great conſideration of this caſe, 
and becauſe ſome of the books make the aCtion 
lie upon the reward, and ſome upon the pro- 
miſe, at firſt I made a great queſtion, whether 
this declaration was good. But upon conſider- 
ation, as this declaration is, I think the action 
will well lie. In order to ſhew the grounds, 
upon which a man ſhall be charged with goods 
put into his cuſtody, I muſt ſhew the ſeveral 
ſorts of bailments. And (a) there are ſix forts of 
bailments. The firſt fort of bailment is, a bare 
naked bailment of goods, delivered by one man 
to another to keep for the uſe of the bailor; 
and this I call a depoſitum, and it is that ſort of 
bailment which is mentioned in Southcote's caſe, 
The ſecond ſort is, when goods or chattels that 
are uſeful, are lent to a friend gratis, to be uſed 
by him; and this is called commodatum, becauſe 
the thing is to be reſtored in ſpecie. The third 
ſort is, when goods are left with the bailee to 
be uſed by him for hire; this is called locatio et 
conductio, and the lender is called locator, and 
the borrower conductor. I he fourth fort is, when 
goods or chattels are delivered to another as 4 


pawn, to be a ſecurity to him for money bor- 
rowed 
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rowed of him by the bailor; and this 1s called 
in Latin vadium, and in Engliſh a pawn or a 


pledge. The fifth ſort is when goods or chattels This whe 
: . . carried, &c. 
are delivered to be carried, or ſomething is to a wd. 


be done about them for a reward to be paid by 
the perſon who delivers them to the bailee, who 
is to do the thing about them. The ſixth ſort Tobe carried 


. 5 . ithout re- 
is when there is a delivery of goods or chattels was. 


to ſomebody, who is to carry them, or do ſome- 
thing about them gratis, without any reward for 
ſuch his work or carriage, which 1s this preſent 
cale, I mention theſe things, not ſo much that 
they are all of them ſo neceſſary in order to 
maintain the propoſition which is to be proved, 


as to clear the reaſon of the obligation, which 


is upon perſons in caſes of truſt. 


As to the (a) firſt fort, where a man takes A nun _ 2 
goods in his cuſtody to keep for the uſe of the keep gratis for 


Z he uſe of 
bailor, I ſhall conſider, for what things ſuch "gb 


bailee is anſwerable. He is not anſwerable, if 1 


they are ſtole without any fault in him, neither for any damage 
: : tney may ſuſ- 
will a common neglect make him chargeable, tain, — 
was guilty 
but he muſt be guilty of ſome groſs neglect. fome vrofs ne- 
oy . . . glect with re- 
There is I confeſs a great authority againſt me, fea to them. 


(a) Vide ante 36. 
TY where 


xii 


Vide Str. 1099. 
Nor even then 
if he was guilty 
of the ſame ne- 
glect with re- 
ſpect to his own. 
D. acc. 2 Ld. 
Raym. 655. 
Semb. acc. 
Burr. 2300. 
_ Videante46.62. 
(a) Vide 2 Ld, 
Raym. 655. 
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where it is held, that a general delivery will 
charge the bailee to anſwer for the goods if they 
are ſtolen, unleſs the goods are ſpecially ac- 
cepted, to keep them only as you will keep 
your own, But (a) my lord Coke has improved 
the caſe in his report of it, for he will have it, 
that there is no difference between a ſpecial ac- 
ceptance to keep ſafely, and an acceptance ge- 
nerally to keep. But there is no reaſon nor 
Juſtice in ſuch a caſe of a general bailment, and 
where the bailee is not to have any reward, but 
keeps the goods merely for the uſe of the bailor, 
to charge him without ſome default in him, For 
if he keeps the goods in ſuch a caſe with an 
ordinary care, he has performed the truſt repoſed 
in him. But according to this doctrine the 
bailee muſt anſwer for the wrongs of other peo- 
ple, which he is not, nor cannot be, ſufficiently 
armed againſt, If the law be fo, there muſt be 
ſome -jult and honeſt reaſon for it, or elſe ſome 
univerſal ſettled rule of law, upon which it is 
grounded; and therefore it is incumbent upon 
them that advance this doctrine, to ſhew an 
undiſturbed rule and practice of the law accord- 
ing to this poſition, But to ſhew that the tenor 
of the law was always otherwiſe, I ſhall give a 
hiſtory of the authorities in the books in this 

matter, 
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matter, and by them ſhew, that there never was 2 Ld. Raym. 


any ſuch reſolution given before Southcote's caſe. 
The 29 AF. 28. is the firſt caſe in the books 
upon that learning, and there the opinion is, 
that the bailee is not chargeable, if the goods 
are ſtole. As for 8 Edw. 2. Fitz. Detinue, 59. 


where goods were locked in a cheſt, and left 


with the bailee, and the owner took away the 
key, and the goods were ſtolen, and it was held 
that the bailee ſhould not anſwer for the goods. 
That caſe they ſay differs, becauſe the bailor 
did not truſt the bailee with them. But I can- 
not ſee the reaſon of that difference, nor why 
the bailee ſhould not be charged with goods in 
a cheſt, as well as with goods out of a cheſt. 
For the bailee has as little power over them, 
when they are out of a cheſt, as to any benefit 
he might have by them, as when they are in a 
cheſt; and he has as great power to defend them 
in one Caſe as in the other. The caſe of 9 
Edw. 4. 40. 5. was but a debate at bar. For 
Danby was but a counſel then, though he had 
been chief juſtice in the beginning of Ed. 4, 
yet he was removed, and reſtored again upon 
the reſtitution of Hen. 6. as appears by Dugdale's 
Chronica Series, So that what he ſaid cannot be 
taken to be any authority, for he ſpoke only for 
his client; and Genney for his client ſaid the 

T 4 contrary, 


xiii 
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contrary. The caſe in 3 Hen. 7. 4. is but a 
ſudden opinion, and that but by half the court; 
and yet that is the only ground for this opinion 
of my Lord Coke, which beſides he has im- 
proved, But the practice has been always at 
Guildball, to diſallow that to be a ſufficient evi- 
dence to charge the bailee. And it was prac- 
tiſed ſo before my time, all Chief Juſtice Pem- 
berton's time, and ever fince, againſt the opi- 
nion of that caſe. When I read Southcote's caſe 
heretofure, I was not fo diſcerning as my bro- 
ther Powys tells us he was, to diſallow that caſe 
at*firſt, and came not to be of this opinion, till 
I had well conſidered and digeſted that matter. 
Though I muſt confeſs reaſon is ſtrong againſt 
the caſe to charge a man for doing ſuch a friendly 
act for his friend, but ſo far is the law from being 
ſo unreaſonable, that ſuch a bailee is the leaſt 
chargeable for neglect of any. For if he keeps 
the goods bailed ro him but as he keeps his 
own, though he keeps his own bur negligently, 
yet he is not chargeable for them; for the keep- 
ing them as he keeps his own, is an argument of 


his honeſty. A fortiori he ſhall not be charged, 
where they are ſtolen without any neglect in him. 


Agtecable to this is Bracton, lib. 3. c. 2. 99. 
2. J. S. apud quem res deponilur, re obligatur, 
et de ea re, quam accepit, reſtituenda tenetur, et 

etiam 
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etiam ad id, fi quid in re depofita dolo commi/ſ- 
erit; culpæ autem nomine non tenetur, ſcilicet de- 
ſidiæ vel negligentiæ, quia qui negligenti amico 
rem cuſtodiendam tradit, ſibi ipfi et propriæ fa- 
tuitati hoc debet imputare. As ſuppoſe the bailee 
is an idle, careleſs, drunken fellow, and comes 
home drunk, and leaves all his doors open, and 


by reaſon thereof the goods happen to be ſtolen 2 Ld. Raym. 


with his own; yet he ſhall not be charged, be- 
cauſe it is the bailor's own folly to truſt ſuch an 
idle fellow. So that this fort of bailee is the 
leaſt reſponſible for neglects, and under the leaſt 
obligation of any one, being bound to no other 
care of the bailed goods, than he takes of his 
own. This Bra#on I have cited is, I confeſs, 
an old author, but in this his doctrine is agree- 
able to reaſon, and to what the law is in other 
countries. The civil law is fo, as you have it 
in Juſtinian's Inſt. lib. 3. tit. 15. There the 
law goes farther, for there it is ſaid, Ex eo ſolo 
tenetur, fi quid dolo commiſerit : culpæ autem no- 
mine, id eſt, dęſidiæ ac negligentiæ, non tenetur, 
Ttaque ſecurus ejt qui parum diligenter cuſtoditam 
rem furto amiſerit, quia qui negligenti amico rem 
cuſtodiendam tradit non ei, ſed ſuæ facilitati id 
imputare debet. So that a bailee is not charge- 
able without an apparent grols neglect. And if 


915. 


A groſs negle& 
an evidence of 


there is ſuch a groſs neglect, it is looked upon fraud, 
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as an evidence of fraud. Nay, ſuppoſe the 
bailee undertakes ſafely and ſecurely to keep 
the goods, in expreſs words, yet even that 
won't charge him with all ſorts of neglects. 
For if ſuch a promiſe were put into writing, it 
would not charge ſo far, even then. Hob. 34. a 
covenant, that the covenantee ſhall have, occu- 
py, and enjoy certain lands, does not bind againſt 
the acts of wrong-doers. 3 Cro. 214. acc. 2 Crs. 
425. acc, upon a promiſe. for quiet enjoyment, 


Though a man And if a promiſe will not charge a man againſt 
who takes goods : 3 EPS = © A 
to keep gratis wrong-doers when put in writing, it is hard it 


for the uſe of : 
the baile ex- ſhould do it more ſo when ſpoken. Doc. and 


S] der- 3 1 1 
. 30. is in point, that though a bailee do 


takes to redeli- 
3 promiſe to re- deliver goods fately, yet if he have 


he is not re- 


ſponſible for any . . 
nothing for the keeping of them, he will not be 


eccaſioned by a anſwerable for the acts of a wrong-doer. So that 
wrong- doer. : ; . . 
Sed videante45. there is neither ſufficient reaſon nor authority to 


| ſupport the opinion in Southcote's caſe; if the 

bailee be guilty of groſs negligence, he will be 
chargeable, but not for any ordinary neglect. 

The borrower AS to the ſecond fort of bailment, viz. commo- 
dende bor any datum or lending gratis, the borrower is bound 
camage or 9 to the ſtricteſt care and diligence to keep the 


ii it was Oocca- 


ſioned by his . 
ke,” Vide goods, fo as to reſtore them back again to the 


ante 63. 72273 Jender, becauſe the bailee has a benefit by the 
| uſe of them, ſo as if the bailee be guilty of the 


leaſt neglect, he will be anſwerable: as if a man 
ſhould 
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| or if he uſed the 
ſhould lend another a horſe, to go Weſtward, arty ont 


or for a month; if the bailee go Northward, or ner not war- 
ranted by the 


keep the horſe above a month, if any accident terms of the 
happen to the horſe in the Northern journey, — 
or after the expiration of the month, the bailee 

will be chargeable ; becauſe he has made uſe of 

the horſe contrary to the truſt he was lent to him 

under, and it may be if the horſe had been uſed 

no otherwiſe than he was lent, that accident 

would not have befallen him. This is mentioned 

in Bracton, ubi ſupra: his words are, I autem 

cui res aliqua utenda datur, re obligatur, que 
commodata eſt, ſed magna differentia eft inier mu- 

tuum et commodatum; quia is qui rem mutuam ac- 

cepit, ad ipſam reſtituendam tenetur, vel ejus 2 Ld. Raym, 
pretium, fi forte incendio, ruina, naufragio, aut 916. 
latronum vel hoſtium incurſu, conſumpta fuerit, 

vel deperdita, ſubtracta vel ablata. Et qui rem vote in the 
utendam accepit, non ſuſſicit ad rei cuſtodiam, quod ee 


me, it is com- 


TT . . 0 modatam, but 
talem diligentiam adhibeat, qualem ſuis rebus nt er. 


ropriis adbibere ſolet, fi alius ea gentius miſtake, as you 
Prop ſolet, | s eam diligentius wing; by 


potuit cuftodire ; ad vim autem majorem, vel caſus — ubi 
: . | | : upra, from 
fortuitos non tenetur quis, niſi culpa ſua inter- whence Bracton 


. . has taken all 
venerit. Ut ji rem fibi commodatam domi, ſecum his diſtinctions, 


. : and that almoſt 
detulerit cum peregre proſectus fuerit, et illam mond tat and. 
mncurſu hoſtium vel prædonum, vel naufragio 
amiſerit non eſt dubium quin ad rei reſtitutionem 


teneatur, 1 cite this author, though I confeſs 
he 


| 
| 
| 
| 
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he is an old one, becauſe his opinion is reaſon. 11 

able, and very much to my preſent purpoſe, F. 

and there is no authority in the law to the con- OL 
* trary. But if the bailee put this horſe in his m 
9 9 ſtable, and he were ſtolen from thence, the of 
robbery, unleſs bailee ſhall not be anſwerable for him. But if be 
— 25 he or his ſervant leave the houſe or ſtable doors ſoc 
— open, and the thieves take the opportunity of be 
on his part, that, and ſteal the horſe, he will be chargeable; 2 
| becauſe the neglect gave the thieves the occaſion . 


to ſteal the horſe. BraFon ſays, the bailee muſt 
uſe the utmoſt care, but yet he ſhall not be 
chargeable, where there is ſuch a force as he din 


nn Rn | — a = 


« 
1 cannot reſiſt, thi 
q the 
: The ur of As to the third ſort of bailment, /crlicet loca— gle 
sis reſpon- , : , a 8 F : 
1 ele wherever 110 or lending for hire, in this caſe the bailee is fir [ 
I nib ld Alſo bound to take the utmoſt care and to return - 
F vid ante $6. x - i. . . : al 
v8 we eerie, the goods, when the time of the hiring is expired, * 
4 _— And here again I muſt recur to' my old author, n 
7 fol. 62. b. Qui pro uſu veſtimentorum auri vel wow 
4 argenti, vel alterius ornamenti, vel jumenti, mer- 8 
1 | hs Ea "BY 
; cedem dederit vel promiſerit, talis ab eo defidera- 
| 98 8 3 au 
(a) Vide ante fur cuſtodia, qualem (a) diligentiſſimus paterfa- C 
57. BY i 1 et 
; milias ſuis rebus adbibet, quam fi præſtiterit, et 
EL ſhe 
rem aliquo caſu amiſerit, ad rem reſtituendam non 5 
| 


tenebitur, Nec ſufficit aliquem talem diligentiam 
adhibere, qualem ſuis rebus proprits adhiberet, 


miſe 
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ni talem adbibuerit, de qua ſuperius dictum eft. 

From whence it appears, that if goods are let 

out for a reward, the hirer is bound to the ut- 

moſt diligence, ſuch as the moſt diligent father 

of a family uſes; and if he uſes that, he ſhall 

be diſcharged. But every man, how diligent 

ſoever he be, being liable to the accident of rob- 

bers, though a diligent man is not ſo liable as 

a careleſs man, the (a) bailee ſhall not be an- % D-acc;2 . 
ſwerable in this caſe, if the goods are ſtolen, MES oo, 


As to the fourth ſort of bailment, viz. da- 
dium or a pawn, in this I ſhall conſider two 
things; firſt, what property the pawnee has 1n 
the pawn or pledge, and ſecondly for what ne- 
glects he ſhall make ſatisfaction, As to the 
firſt, he has a ſpecial property, for (5) the pawn (4) 8. p.; Sal. 
is a ſecuring to the pawnee, that he ſhall be re- 3%: — _ 
paid his debt, and to compel the pawnor to pay 
him. But if the pawn be ſuch as it will be the 2 £4: Raym. 
worſe for uſing, the (c) pawnee cannot uſe it, “ 17. 
as clothes, Sc. but if it be ſuch, as will be 03. Holt at. 
never the worſe, as if jewels for the purpoſe were * 
pawned to a lady, ſhe (d) might uſe them. But () s. p. 3 Sa. 
then ſhe mult do it at her peril, for whereas, if — _ mw 
ſhe keeps them locked up in her cabinet, if her *e 5%, 8. 
cabinet ſhould be broke open, and the jewels 
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If a pawnee ufe taken from thence, ſhe would be excuſed; if ſhe 


the pawn about | . 
the keeping of wears them abroad, and is there robbed of them, 


hich he is at . a 
vo charge, be is ſhe will be anſwerable. And the reaſon is, be- 


anſwerable at all FL | 
— — cauſe the pawn is in the nature of a depoſit, and 


loſs or damage ag ſuch is not liable to be uſed. And to this 

which may hap- : : 

AN effect is Ow. 123. But if the pawn be of ſuch 

o it while he is þ : 

uſing it. e b. a nature, as the pawnee is at any charge about 
alk. 268. . . 3 

Holt 528. Salk. the thing pawned, to maintain it, as a horſe, 


> ante cow, Sc. then (a) the pawnee may uſe the horſe 


(a) S. P. 3 Salk. in a reaſonable manner, or milk the cow, Sc. 


268. Holt 528. 
Salk. 522. vide in recompence for the meat. As to the ſecond 


OY point Bracton 99. b. gives you the anſwer. Cre- 
ditor, qui pignus accepit, re obligatur, et ad il- 
lam reſtituendam tenetur; et cum hujuſmodi res 
in pignus data fit utriuſque gratia, ſcilicet debi- 
toris, quo magis ei pecunia crederetur, et credi- 
toris quo magis ei in tulo fit creditum, ſufficit ad 
ejus rei cuſtodiam diligentiam exattam adbibere, 
quam fi præſtiterit, et rem caſu amiſerit, ſecurus 
eſſe poſſit, nec impedietur creditum petere. In 

The pawnee of effect, if a creditor takes a pawn, he is bound 

goods is reſpon - . 

fible for any loſs to reſtore it upon the payment of the debt; but 

ke yet it is ſufficient, if the pawnee uſe true dili- 


reſpect to the 


pawn while ia gence, and he will be indemnified in ſo doing, 


detaining it, it and notwithſtanding the loſs, yet he ſhall reſort 


it was cccafion- : . 
ed by his negli- to the pawnor for his debt. Agreeable to this 


gence. Vide _ : - : 
ante 75. is 29 Af}, 28. and Southcote's cafe is. But in- 


deed 


ſo 
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deed the reaſon given in Southcote's caſe is, be- — 0m 


cauſe the pawaee has a ſpecial. property in the Salk. 268. Salk, 
. $12. vide ants 
pawn. But that is not the reaſon of the caſe; . 


and there is another reaſon given for it in the 

Book of 4//ize, which is indeed the true reaſon 

of all theſe caſes, that the law requires nothing 
extraordinary of the pawnee, but only that he 

ſhall uſe an ordinary care for reſtoring the goods. 

But indeed, if the money for which the goods But be is an-\ 
were pawned, be tendered to the pawnee before events for any 


loſs or damage 
they are loſt, then the pawnee ſhall be anſwer- which happens 


after he ought 


able for them; becauſe the pawnee, by detain- to have returned 


ing them after the tender of the money, is 4 8. wt 
wrong - doer, and it is a wrongful detainer of the 3. Holt 525: 


Salk. 522. vide 


1 ig 2 Ld. Raym. 
goods, and the ſpecial property of the pawnee is 8 


determined. And a man that keeps goods by A man that 


keeps goods b 
wrong, mult be anſwerable for them at all events, wrdng is at all 


for the detaining of them by him is the reaſon no aniwer- 


able for their 


of the loſs. Upon the ſame difference as the bo or damage. 
5 : i : vide ante 70, 
law is in relation to pawns, it will be found to 7: 


ſtand in relation to goods found. 


As to the fifth ſort of bailment, viz. a deli. 
very to-carry or otherwiſe manage, for a reward 
to be paid to the bailee, thoſe cafes are of two 
ſorts; either a delivery to one that exerciſes a 
public employment, or a delivery to a private - 


5 perſon. 


: 8 
XX11 
2 Ld. Raym. 
9138. 
If goods are 
delivered to a 
perſon in a 
public employ- 
ment for a 
purpoſe in re- 
ſpe of which 
he is to have a 
reward, he is 
anſwerable for 
any loſs or 
damage which 
is not occa- 
fioned by the 
act of God or 
the king's 
enemies. S. P. 
Holt 131. R. 
acc. 1 Wilſ. 
281. Barclay v. 
Yann. B. R. 
E. T. 24 G. 3. 
Trent and Mer- 
ſey Company v. 
Wood. B. R. 
E. T. 25 G. 3. 
1 T. R. 27. 
vide 2 La. Raym. 
264 Str. 128. 
Burr. 2300. 
2827. Ante 
193. - 


A bailiff o 

factor, though 
he is to have a 
reward, is not 
anſwerable for 
any loſs or da- 


mage which was 
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perſon. Firſt if it be to a perſon of the firſt 
ſort, and he is to have a reward, he is bound to 
anſwer for the goods at all events. And this is 
the caſe of the common carrier, common hoy- 
man, maſter of a ſhip, Sc. which caſe of a 
maſter of a ſhip was firſt adjudged 26 Car. 2. in 
the caſe of Mors v. Slew. Raym. 220. '1 Vent. 
190. 238, The law charges this perſon thus 
intruſted to carry goods, againſt all events 
but acts of God and of the enemies of the 
king. For though the force be never ſo great, 
as if an irreſiſtible multitude of people ſhould 
rob him, nevertheleſs he is chargeable. And 
this is a politic eſtabliſhment, contrived by the 
policy of the law, for the ſafety of all perſons, 
the neceſſity of whoſe affairs oblige them to truſt 
theſe ſorts of perſons, that they may be ſafe in 
their ways of dealing; for elſe theſe carriers might 
have an opportunity of undoing all perſons that 
had any dealings with them, by combining with 
thieves, Sc. and yet doing it in ſuch a clan- 
deſtine manner, as would not be poſſible to be 
diſcovered. And this is the reaſon the law is 
founded upon in that point. The ſecond ſort 
are bailies, factors, and ſuch like. And though 
a bailie is to have a reward for his management, 
yet he 1s only to do the belt he can, And if he 

be 
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be robbed, c. it is a good account. And the net occafioned 


or ſacilitated by 
reaſon of his being a ſervant is not the thing; his negle. 


for he is at a diſtance from his maſter, and acts Vide — 
121. 2 Lev. 8. 

at diſcretion, receiving rents and ſelling corn, 

Sc. And yet if he receives his maſter's money, 

and keeps. it locked up with a reaſonable care, 

he ſhall not be anſwerable for it though it be 

ſtolen. But yet this ſervant is not a domeſtic | 

ſervant, nor under his maſter's immediate care. 

But the true reaſon of the caſe is, it would be 

unreaſonable to charge him with a truſt, farther 

than the nature of the thing puts it in his power 

to perform it. But it is allowed in the other 

caſes, by reaſon of the neceſſity of the thing. 

The ſame law of a factor. 


As to the fixth ſort of bailment, it is to be 
taken, that the bailee is to have no reward for 
his pains, but yet that by his ill management 
the goods are ſpoiled. Secondly, it is to be 
underſtood, that there was a neglect in the ma- 
nagement. But thirdly, if it had appeared that a man towhom 


goods are de- 


the miſchief happened by any perſon that met Free 


the cart in the way, the bailee had not been — wn 


chargeable. As if a drunken man had come by he is to have ne 


reward, is not 

in the ſtreets, and had pierced the caſk of anſwerable tor 

. 8 any loſs or da- 

brandy; in this caſe the defendant had not been mage occaton- 
p 0 ed by a third 

anſwerable for it, becauſe he was to have nothing perten. 


U for 


XX1V 


Caſe lies for 
negligently 
executing a 
gratis commiſ- 
ſion. Vide 1H. 
Bl. 1 58. 


2 Ld. Raym. 
919. 
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for his pains. Then the bailee having under- 
taken to manage the goods, and having ma- 


naged them ill, and ſo by his neglect a damage 


has happened to the bailor, which is the caſe in 
queſtion, what will you call this? In Bra#on, 
lib. 3. 100. it is called mandatum. It is an 
obligation which ariſes ex mandato. It is what 
we call in Engliſb an acting by commiſſion. And 
if a man acts by commiſſion for another gratis, 
and in the executing his commiſſion behaves 
himſelf negligently, he is anſwerable. Yinnius 
in his Commentaries upon Juſtinian, lib. 3. tit, 
27. 684. defines mandatum to be contractus quo 
aliquid gratuito gerenaum commillitur et accipi- 
tur. This undertaking obliges the undertaker 
to a diligent management. Brai7on, ubi ſupra, 
ſays, contrabitur etiam obligatio non ſolum ſcripto 
et verbis, ſed et conſenſu, ſicut in contratFibus 
bone fidei; ut in emptionibus, venditionibus, lo- 


cationibus, conductionibus, ſocietatibus, et man- 


datis. I don't find this word in any other au— 
thor of our law beſides in this place in Bracton, 
which is a full authority, if it be not thought 
too old. But it is ſupported by good reaſon 
and authority. 


The reaſons are, firſt, becauſe in ſuch a caſe, 


a neglect is a deceipt to the bailor. For when 
| he 
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he intruſts the bailee upon his undertaking to be 

careful, he has put a fraud upon the plaintiff 

by being negligent, his pretence of care being 

the perſuaſion that induced the plaintiff to truſt 

him. And a breach of a truſt undertaken vo- A breach of a 

luntarily will be a good ground for an action. — 
1 Roll. Abr. 10. 2 Hen. 7. 11, a ſtrong caſe 3 — 

to this matter. There the caſe was an action 3 RY 

againſt a man, who had undertaken to keep an 

hundred ſheep, for letting them be drowned by 

his default. And there the reaſon of the judg- 
ment is given, becauſe when the party has taken | 
upon him to keep the ſheep, and after ſuffers | 
them to periſh in his default; inaſmuch as he 
has taken and executed his bargain, and has them 
in his cuſtody, if after he does not look to them, 
an action lies. For here is his own act, viz. 
his agreement and promiſe, and that after broke 
of his ſide, that ſhall give a ſufficient cauſe of 


action. 


Bur, ſecondly, it is objefted, that there is no 
conſideration to ground this promiſe upon, and 
therefore the undertaking is but zudum pactum. 
But to this | anſwer, that the owner's truſting 
him with the goods is a ſufficient conſideration 
to oblige him to a careful management. Indeed 
if the agreement had been executory, to carry 

U 2 theſe 
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theſe brandies from the one place to the other 

( Vide ante ſuch a day, the (a) defendant had not been 
* 57-7. pound to carry them. But this is a different 
caſe, for aſſumpſit does not only ſignify a future 
agreement, bur in ſuch a caſe as this, it ſignifies 

an actual entry upon the thing, and taking the 

truſt upon himſelf. And if a man will do that, 

and miſcarries in the performance of his truſt, 

an action will lie againſt him for that, though 

no body could have compelled him to do the 

thing. The 19 Her. 6. 49. and the other caſes 

cited by my brothers, ſhew that this is the dif- 

ference. But in the 11 Hen. 4. 33. this differ- 

ence is clearly put, and that is the only caſe con- 


cerning this matter, which has not been cited 


by my brothers. There the action was brought 

againſt a carpenter, for that he had undertaken 

to build the plaintiff a houſe within ſuch a time, 

and had not done it, and it was adjudged the 

action would not lie. But there the queſtion 

2 Ld. Rap. was put to the court, what if he had built the 
920. hovſe unſkilfully, and it is agreed in that caſe 


Ia man pro- = : 

miſes to re-de- an actlon would have lain. There has been a 
liver goods in . . 5 
conſide ration of queſtion made, if I deliver gcods to 4. and in 


having them 


dived to Conſideration thereof he promiſe to re- deliver 
tum, an 200? them, if an action will lie for not re- delivering 


will lie av2utt 


aim for nc them; and in 7e2v. 4. judgment was given that 


re- delivering 


4 vide the action would lie. But that judgment was 
inte 50, 51 
3 73 afterwards 


TW 


* 


1 


— 
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afterwards reverſed, and according to that re- 
verſal, there was judgment afterwards entered 
for the defendant in the like caſe. Yelv. 128. 
But thoſe cafes were grumbled at, and the re- 
verſal of that judgment in Yelv, 4. was ſaid by 
the judges to be a bad reſolution, and the con- 
trary to that reverſal was afterwards moſt ſo- 
lemnly adjudged in 2 Cro. 667. Tr. 21 Fac. 1. 
in the King's Bench, and that judgment affirmed 
upon a writ of error. And yet there is no be- 
nefit to the defendant, nor no conſideration in 
that caſe, but the having the money in his poſ- 
ſeſſion, and being truſted wi't it, and yet that 
was held to be a good conſideration. And ſo a 
bare being truſted with another man's goods, 
muſt be taken to be a ſufficient conſideration, if 


n the bailee once enter upon the truſt, and take 
>, the goods into his poſſeſſion. The declaration 
e in the caſe of Mors v. Sletm was drawn by the 
n greateſt drawer in England in that time, and in 
je that declaration, as it was always in all ſuch 
ſe caſes, it was thought moſt prudent to put in, 
2 that a reward was to be paid for the carriage. 


And ſo it has been uſual to put it in the writ, 


er where the ſuit is by original. I have ſaid thus ; | 
18 much in this caſe, becauſe it is of great conſe- 
At "quence that the law ſhould be ſettled in this 
28 point; but I don't know whether I may have 


ds ſettled 
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ſettled it, or may not rather have unſettled it, 
But however that happen, I have ſtirred theſe 
points, which wiſer heads in time may fettle, 
And judgment was given for the plaintiff. 


THE END. 
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